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Executive Summary

While all 50 states have laws concerning open records and open meetings, the states provide different
processes for challenging violations under those laws. In many states, litigation is the only option
available when a government agency wrongly denies a records request or improperly bars access to a
public meeting. In these states, the cost and delay of dealing with the court system frustrates
meaningful access to information.! States with alternative dispute resolution (ADR) processes for
freedom-of-information (FOI) appeals increase the effectiveness of their sunshine laws by holding

violators accountable.

Effective ADR Processes

States have pursued various measures to reduce the burden on FOI requesters and deliver a more
efficient and effective process for handling disputes. Some states give the attorney general specific
responsibilities pertaining to freedom of information. In these states, the attorney general’s
involvement in FOI disputes typically is discretionary and, therefore, fluctuates with the ideology and
predilection of the sitting attorney general. Other states allocate the responsibility of handling FOI

disputes to specially created government entities, such as an ombudsman or an administrative office.

1 Laura Danielson, “Giving Teeth to the Watchdog: Optimizing Open Records Appeals Processes to Facilitate the Media’s Use
of FOIA Laws,” 2012 MicH. ST. L. Rev. 981, 997. [hereinafter Danielson]



The primary purpose of FOl is to weave transparency into the workings of government so that the public
has access to information necessary for participating in the democratic process.? Creating an ADR
procedure to handle FOI disputes prior to litigation can serve this purpose by providing a quick, cost-
effective alternative for records requesters and those who challenge closed-door meetings. Doing so
also may ease the burden on the judiciary and government bodies subject to FOI laws.? At least 25 states
(and soon Ohio?) have some sort of appeals process in place as an alternative to immediate litigation.
Though the process in each state is unique, all successful ADR processes share certain characteristics. To
be successful, an entity entrusted with an FOI ADR process should have independence, neutrality,

enforcement capabilities and a progressive approach.

Independence

In order to provide an effective appeals process, the body carrying out the process must have
independence from government agencies subject to FOI laws. States can achieve this independence by
placing the FOI body in a place in the government hierarchy that does not report to the executive
branch. For instance, Arizona placed its Ombudsman-Citizens’ Aide office in the legislative branch and
Tennessee placed its Office of Open Records Counsel in the Comptroller of the Treasury to insulate them

from corrupting influences.

Another way to ensure independence is by preventing the executive branch from terminating FOI
appointees without just cause. In Hawaii, the governor can fire the director of the Office of Information
Practices, who is an at-will employee, eroding the independence of the office. In an important
Pennsylvania case, the Commonwealth Court found that the governor did not have the power to
remove Office of Open Records appointees at-will under the Right to Know Act. Organizing an
independent office or position to administer appeals increases the public’s confidence in the integrity of

the process.

Neutrality
Some states seek neutrality — another important element of success — by incorporating a diverse set of
stakeholders in the decision-making process. The lowa Public Information Board has representation

from the news media and local government.® Its membership also is balanced with respect to political

Mitchell W. Pearlman, “Piercing the Veil of Secrecy: Lessons in the Fight for Freedom of Information,” 30 (2010).
Danielson, supra note 1, at 1032.

Dennis Hetzel, Ohio Coalition for Open Government, “Open Government Report,” Summer 2016.

5 Public Information Board website, https://www.ipib.iowa.gov/about-ipib. “About IPIB,” lowa
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party and gender.® Utah makes sure the seven members of its State Records Committee represent
different constituencies, including government, media and the general public.” The Connecticut
Freedom of Information Commission takes the additional neutrality-protecting step of ensuring that
multiple people in government are responsible for appointing members.2 Maintaining neutrality avoids

alienating significant stakeholders.

Enforcement Capabilities

An oft-cited criticism of alternative FOI appeals processes is that the body administering the appeal does
not have the authority to enforce its decisions or opinions. The Connecticut Freedom of Information
Commission, widely regarded as one of the strongest state open-records administrative agencies, has
the authority to hear disputes, issue binding opinions and impose penalties on non-complying agencies.
The more recently created lowa Public Information Board also has the power to issue subpoenas, issue
orders with the force of law, require compliance with lowa’s Freedom of Information Act, impose

appropriate remedies and represent itself in judicial proceedings to enforce or defend its orders.®

State judiciaries that give deference to the findings of an alternative appeals process also help to
provide legitimacy and public confidence in an ADR method. For example, records requesters are more
likely to use services provided by the Indiana Public Access Counselor because, if they do not, they will
forfeit an award of attorney’s fees in any subsequent litigation.’® When lllinois overhauled its FOI laws in
20009, the Public Access Counselor was given the ability to issue binding opinions after investigating a
dispute.!’ Administrative bodies that can enforce an alternative ADR process provide the public leverage

to ensure that FOI laws are upheld.

Progressive Approach

Governments run on limited budgets and understandably are apprehensive about allocating resources
to a new administrative body charged with carrying out FOI. However, appeals processes that apply a
progressive, flexible approach to dispute resolution can end up saving a state time and money by

reducing the burden on the judiciary and government agencies subject to FOI laws. A progressive

Id.

UTAH CODE ANN. § 63G-2-501(1).
CONN. GEN. STAT. § 1-205(a).
lowa CoDE ANN. § 23.6.

10 |Np. CoDE § 5-14-4-10 (2012).
11 5]LCS 140/9.5.
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approach is one that applies a sliding scale of dispute resolution methods to different types of FOI
disputes. Many states have a system in place to provide FOI explanations, guidelines and assistance to
government bodies and the public. The state of Washington’s Open Government Ombudsman helps
public agencies and citizens comply with the Public Disclosure Act!? and the Open Public Meetings Act.®
Some states provide mediation to efficiently resolve FOI disputes. The Florida Attorney General has
supported the state’s Open Government Mediation Program, citing “the saving of tax dollars that may
otherwise have been used to pay extensive legal fees and costs.”** Only after informal processes fail to

resolve a dispute should a state proceed with a more costly formal investigation.

Arizona

In 2006, the Arizona legislature created a public records access role within the Arizona Ombudsman-
Citizens’ Aide office.'® The office is intended to be a neutral resource for both citizens and government
officials. It sits in the legislative branch and has the authority to investigate any government bodies
other than the judiciary and state universities.*® Providing a structural buffer between the Ombudsman-
Citizens’ Aide office and the executive branch gives the office the independence to challenge
government agencies without being beholden to them for future resources. The statute creating the
public access duties added two assistant ombudsmen to the office, one of whom must be an attorney.’
The head of the ombudsman’s office is appointed to a five-year term and has control over staffing and

resource decisions within the office.®

The Ombudsman-Citizens’ Aide office takes complaints related to public records and open meetings.
Another group in the attorney general’s office, the Open Meeting Law Enforcement Team (OMLET),
handles questions and conducts investigations and enforcement proceedings related to alleged
violations of the Open Meeting Law.® The ombudsman’s office often refers severe complaints to OMLET

for enforcement.?°

12 WasH. REv. CoDE ANN. § 42.56 et seq.

13 WAasH. REv. CoDE ANN. § 42.30 et seq.

14 Daxton R. Stewart, “Managing Conflict Over Access: A Typology of Sunshine Law Dispute Resolution Systems,” J. 1 Media L.
& Ethics 49, 85 (2009).

15 Daxton R. Stewart, “Evaluating Public Access Ombuds Programs: An Analysis of the Experiences of Virginia, lowa and
Arizona in Creating and Implementing Ombuds Offices to Handle Disputes Arising under Open Government Laws,” 2 J. Dispute
Resolution 437, 468 (2012). [hereinafter Stewart].

16 ARiz. REV. STAT. ANN. § 41-1371(2).

17 |d.§41-1376.01(A) (2008).

18 ARiz. REV. STAT. ANN. § 41-1375 (2008).

19 Arizona Attorney General, “Open Meeting Law,” https://www.azag.gov/sgo.

20 Stewart, supra note 4, at 480.



ADR Process: The ombudsman office has three approaches to resolving public access disputes: coaching,
informal assistance and investigation.?! In most cases, the office guides the party requesting assistance
through the dispute process. But sometimes coaching alone is not sufficient to resolve a dispute. Here,
the office can provide informal assistance, usually by getting in touch with the relevant government
agency. If coaching and informal assistance fail to resolve a dispute, the ombudsman has discretion to
pursue a more formal investigation, which can involve holding hearings.?? Every member of the
ombudsman office undergoes mediation training and applies these skills to the dispute resolution

process.?

Remedies and Appeals: The Ombudsman-Citizens’ Aide office does not have the power to write legally
binding opinions. Therefore, a government agency can ignore the recommendations of the office and a

citizen or member of the news media will need to litigate the complaint.

Results and Perceived Success: The 2015 State Integrity Investigation (coordinated by the Washington,
D.C.-based Center for Public Integrity) gave Arizona an F for public access to information partly because
the ombudsman merely serves as a liaison between a requester and the government agency and doesn't

have real authority.?* Therefore, appeals still need to go through the superior court system.

In 2014, the Ombudsman-Citizens’ Aide office reported receiving 349 calls,® 243 related to public
records and 106 open meetings.?® There were 137 inquiries from the public, 14 from media and 98 from

government agencies.?”’

For a case study on FOI ADR methods, Daxton Stewart interviewed several people influential in
developing the public records function within the Ombudsman-Citizens’ Aide office.?® Before finally

settling on the ombudsman office, supporters considered placing it in the State Library, Archives and

21 Arizona Ombudsman-Citizens’ Aide, “2014 Ombudsman Semi-Annual Report,” 1 (2014),
http://www.azoca.gov/documents/2014-semiannual-report.pdf.

22 ARiz. Rev. STAT. ANN. § 41-1376.01(C).

23 Stewart, supra note 4, at 476.

24 “Arizona — Public Access to Information,” 2015 State Integrity Investigation, available at:
https://www.publicintegrity.org/2015/11/09/18332/arizona-gets-d-grade-2015-state-integrity-investigation.
25 Id. at 18.

26 d. at 19.

27 d.

28 See Stewart, supra note 1.



Public Records division, and in the attorney general’s office.?’ Some were concerned that placing the
public access function under the attorney general, who represents state agencies, would compromise its

independence.*°

Stewart’s study also commented on the success of the attorney appointed to handle public access
disputes in the ombudsman office. Both governments and citizens said the attorney was helpful in
providing informal assistance. One criticism was that mediation provided by the office tended to aim
solely for a middle ground, which can be problematic and unsatisfying for news media in many cases.3!
Many critics feel the public access ombudsman has been a more helpful resource for citizens and

government agencies than for the news media that lobbied for its existence.

Others are not convinced that having a public access function in the ombudsman’s office has had an
effect on the amount of litigation. The primary criticism is the ombudsman’s lack of enforcement power

and an inability to write legally binding opinions.®

Plusses Minuses
Sits within the legislative branch, allowing for Unsuccessful in resolving news media disputes
independence and impartiality that require short deadlines

Three-pronged approach allows many disputes to |Lack of enforcement power
be resolved informally

Successful in establishing cooperative
environment between citizens and government

Arkansas

Since the Arkansas Freedom of Information Act’s passage in 1967, the attorney general has played a role
in defending it.3* The attorney general has the authority to issue legal opinions on certain matters of
state law to the governor, executive department heads, legislators, prosecuting attorneys and other
state officials.®® Public officials may ask the attorney general questions about FOIA. The written opinions

are not binding but may possess persuasive value.

2 |d,

30 yd.

31 |d. at 477.

32 yd.

33 Stewart, supra note 1, at 484.

34 Arkansas Attorney General, FOIA, http://arkansasag.gov/media-center/foia.
35 ARK. Code Ann. § 25-16-706.




ADR Process: The attorney general has a specific role, which is to review custodians’ decisions
concerning the release of “personnel records” or “employee evaluation or job performance records”
that a records custodian has identified as responsive to a request.® The custodian, requester or the
subject of the records may ask the attorney general to issue an opinion on whether the records can be
disclosed. In such cases, the records cannot be disclosed until the attorney general has issued an

opinion, which is required within three working days of a request.

Remedies and Appeals: A records requester denied rights under the Arkansas Freedom of Information
Act may seek judicial review of a custodian’s decision or an attorney general’s decision in Pulaski County

Circuit Court or in the circuit court of the residence of the aggrieved party.’

Results and Perceived Success: The Arkansas attorney general has very limited authority compared with
other states’ attorneys general who get involved in FOI disputes. Unless the records concern personnel
or employee evaluations, a records requester must take any disputes straight to court, which can be
costly and time consuming. In “Arkansas Freedom of Information Act: A Treatise on FOIA Practice,” the
authors write that a citizen’s only real chance of winning a FOI complaint against a state agency is hiring

an attorney and bringing the case to court.3®

Plusses Minuses

Attorney general can provide some guidance Not really an ADR method

Connecticut

Connecticut’s Freedom of Information Act3® (CFOIA) established the nine-member Connecticut Freedom
of Information Commission (CFOIC), which covers access to government records and public meetings.*
The governor appoints five members upon consent of either house of the state legislature.** One

member is appointed by the president pro tempore of the Senate, one by the minority leader of the

36 ARk. CODE ANN. § 25-19-105.

37 |d. § 25-19-107; Ark. CODE ANN. § 25-19-105.

38 John J. Watkins & Richard J. Peltz-Steele, “The Arkansas Freedom of Information Act,” Arkansas Law Press (Oct. 28, 2009).
39 CONN. GEN. STAT § 1-200.

40 CONN. GEN. STAT § 1-205 and 1-206.
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Senate, one by the House speaker and one by the House minority leader.*? No more than five members

can be from the same political party.** The commissioners serve four-year staggered terms.*

ADR Process: The commission provides an appeals process outside of the courts, and its decisions have
the force of law.*® The CFOIA authorizes the commission to take complaints from any person who has
been denied access to records or meetings of public agencies.*® The person denied access may file a
complaint against the public agency within 30 days of the denial. Upon receiving a timely complaint, the
CFOIC conducts hearings attended by the complainant and the public agency. Often, a hearing is
unnecessary because the parties are able to resolve the dispute with the assistance of a CFOIC staff

attorney, acting as an ombudsman.

Remedies and Appeals: A hearing may either find a public agency in violation of the CFOIA or the
complaint will be dismissed. If the CFOIC finds that a public agency violated the CFOIA, it can order the
disclosure of public records, nullify a decision made during a public meeting or impose other appropriate

relief.

Results and Perceived Success: Seventy-two percent of all cases brought in 2012 were resolved through
mediation.*” The CFOIC bears the cost and effort of litigating an appeal, increasing the accessibility of

this dispute resolution mechanism to the entire population of Connecticut.

In 2013, the governor created the Office of Governmental Accountability, combining administrative
functions at several state offices, including the FOI commission.* This move shrank the CFOIC’s budget
and staff, and critics feared it would reduce the CFOIC's independence. The 2015 State Integrity
Investigation validated these fears when it lowered Connecticut's previously high score for public access

to information.* The report noted that the CFOIC previously was able to resolve FOI complaints in as

2 Id.

43 d.

44 d.

45 Viktoria Sundqvist, “Sunshine Week: Q&A with the Connecticut FOl Commission,” The MiddleTown Press (March 16, 2014),
www.middletownpress.com/general-news/20140316/sunshine-week-ga-with-the-connecticut-foi-commission. [Hereinafter
Sundqyvist]

46 The Connecticut Freedom of Information Commission Website, available at:
www.ct.gov/foi/cwp/view.asp?a=3171&q=488272.

47 Supra Sundgvist, at n. 3.

48 Mark Pasniokas, “Howls as Malloy tries to shorten leash on watchdogs,” CT Mirror (Feb. 12, 2013),
ctmirror.org/2013/02/12/howls-malloy-tries-shorten-leash-watchdogs/.

49 “Connecticut — Public Access to Information,” 2015 State Integrity Investigation, available at:
https://www.publicintegrity.org/2015/11/09/18352/connecticut-gets-c-grade-2015-state-integrity-investigation.



little as 10 weeks. Staff shortages in 2014 and 2015 increased that time to as much as a year. The
appeals process took a year in one case; by the time the issue was resolved the information had been

legally deleted.*®

The New York Committee on Open Government expressed doubts that Connecticut’s model could be
reproduced in a larger state. A 2007 report noted: “Connecticut is one-tenth the size of New York, and
our population is more than five times as great. The staff of the Committee on Open Government in
New York is four; Connecticut’s FOl Commission has 20 employees. The cost of implementing a similar
program in New York, with an independent agency having the power to enforce the law, would be many

millions of dollars.”>!

Plusses Minuses
Accessible and affordable dispute resolution Expensive program for the state to run
Timely dispute resolution Budget cuts have hampered the commission’s

effectiveness

Resolution of disputes without litigation saves the
state money

Florida

In Florida, the Office of the Attorney General administers a formal mediation program.> State law calls
for the attorney general to employ one or more mediators charged with resolving public records
disputes. In addition, Florida created an Office of Open Government that provides complementary

services, including spreading information and awareness of sunshine laws.>3

ADR Process: The goal of the program is to “provide an informal process that allows a citizen and a
governmental agency to resolve a public access controversy without having to resort to expensive and
time-consuming litigation.”>* When an agency denies a request, or takes an unreasonably long time to

respond, the requester has three options for seeking to have the denial reviewed: File a complaint with

50 Id.

51 New York Committee on Open Government, Report to the Governor and State Legislature 2007, available at
http://www.dos.state.ny.us/coog/2007report.htm.

52 FLA. STAT § 16.60.

53 Office of the Governor of the State of Florida, Executive Order No. 07-01 (Jan. 2, 2007),available at
http://www.flgov.com/pdfs/orders/07-01-outline.pdf.

54 http://myfloridalegal.com/pages.nsf/main/d99b17eb63c2f12085256cc7000bel71!opendocument
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the local state attorney, who is empowered to prosecute suits in violation of the Public Records Act; file
a writ of mandamus in court to challenge the agency’s denial of the request and enforce compliance;>®

or seek mediation through the attorney general’s Open Government Mediation Program.

Remedies and Appeal: The program is voluntary and both parties must consent to the mediation. In
2005, the attorney general mediated 124 cases and resolved 99.5° The attorney general has made

timeliness of review a priority and attempts to resolve disputes within three weeks.>’

Results and Perceived Success: Florida’s mediation program has received mixed reviews. A perceived
strength is the passion of those running the program. Special Counsel Pat Gleason, who has overseen
the attorney general’s open-government mediation program for many years, has received positive
reviews for her work.>® Gleason takes a personal approach, typically calling public officials herself to

make sure that laws are followed, and has been effective in resolving numerous disputes.>®

Critics say mandatory mediation would make the program more effective.®® Because it is voluntary,
many government agencies choose not to participate. In the 2015 State Integrity report, Gleason
observed that unresolved cases typically result when the government agency refuses mediation, forcing

the requester to go through the court system if they want to resolve the dispute.5!

The Florida attorney general has supported the state’s Open Government Mediation Program, citing

“the saving of tax dollars that may otherwise have been used to pay extensive legal fees and costs.”%?

Plusses Minuses

When mediation is pursued, cases typically are Voluntary program means many agencies can opt
resolved quickly out

Resolution of disputes without litigation saves the
state money

55 www.dmlp.org/legal-guide/access-public-records-florida

56 2005 Year in Review, 22, http://www.myfloridalegal.com/webfiles.nsf/WF/MRAY-6SNRSU/Sfile/2005YIR.pdf

57 Office of Attorney General Charlie Crist, 2005 Year in Review, 22-23 (May 2006), available
athttp://www.myfloridalegal.com/webfiles.nsf/WF/MRAY-6SNRSU/Sfile/2005YIR.pdf.

58 Email from Thomas Julin.

59 Pat Gleason, Mediation Program Resolves Access Disputes, The Brechner Report (March2000), available at
http://www.brechner.org/reports/2000/03mar2000.pdf.

60 http://articles.sun-sentinel.com/2013-03-10/news/fl-florida-public-records-0305-20130310_1_public-records-sky-high-
fees-open-government-mediation-program; http://www.spjflorida.com/2013/04/april-shine-on/

61 “Florida — Public Access to Information,” 2015 State Integrity Investigation, available at:
https://www.publicintegrity.org/2015/11/09/18362/florida-gets-d-grade-2015-state-integrity-investigation.

62 Daxton R. Stewart, “Managing Conflict Over Access: A Typology of Sunshine Law Dispute Resolution Systems,” J. 1 Media L.
& Ethics 49, 85 (2009).
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Georgia
Since 1997, Georgia’s attorney general has been empowered to help citizens and government agencies
mediate public records and open meetings disputes without resorting to litigation.®®* The mediation

program also helps citizens with questions related to government meetings or records.

ADR Process: When the attorney general’s office receives a complaint from a citizen, it works with local
governments to educate them about the law and resolve the issue. If a local government refuses to
comply with Georgia’s sunshine laws, the attorney general is authorized to bring both civil and criminal

actions to enforce compliance.®*

Remedies and Appeals: The attorney general’s office commences actions in the superior courts and,
therefore, has access to the same menu of remedies and appeals as any citizen bringing an action in the
same court.®® If an agency acted without substantial justification in not complying, the complaining party

can recover reasonable attorney’s fees and other litigation costs.

Results and Perceived Success: In a 2012 interview, Assistant Attorney General Stefan Ritter said the
attorney general’s office mediates about 500 disputes per year, but the effort is not specifically funded
or legally mandated.®® In these mediations the government’s goal is to obtain compliance, rather than

punish, which incentivizes local governments to defy the law or delay handing over information.®’

A 2011 article noted that since the attorney general’s office began mediating cases in 1998, the state
had not criminally prosecuted any open records or open meetings complaints.®® Most of the cases were
resolved after attorneys explained the law, resulting in the agency handing over the records.®® However,

in several cases where the office found probable violations it declined to pursue the matter in court and

63 Attorney General of Georgia, “Open government Mediation Program,” http://law.ga.gov/open-government-mediation-
program.

6 0.C.G.A. § 50-14-5(a).

65 d.

6  Jim Gaines, “A look at Open Government in Macon, Georgia,” Sunlight Foundation (Sept. 28, 2012),
https://sunlightfoundation.com/blog/2012/09/28/a-look-at-open-government-in-macon-georgia/.

67 Id.

68  Greg Bluestein, “Georgia not prosecuting sunshine law cases,” Online Athens (Mar. 13, 2011),
http://onlineathens.com/stories/031311/new_798776529.shtml#.VU5Z_PIViko.

69 |d.
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instead advised the complainant to hire independent counsel.”® Defending this finding, the assistant

attorney general noted that his office does not have the resources to pursue these cases.”*

Plusses Minuses

Provides a resource to help citizens with public- Lack of enforcement resources
records disputes

Individuals may still need to hire independent

counsel

Hawaii

In Hawaii, the Uniform Information Practices Act (UIPA) created the Office of Information Practices
(OIP), which resides in the lieutenant governor’s office.”? The governor has sole discretion to appoint the
OIP director,” who essentially is an at-will employee with no set term length. The director has the
power to staff the OIP within budget constraints set forth by the legislature. In fiscal year 2014, the OIP
operated on a budget of $539,757, although this number typically is closer to about $400,000 annually.”

The OIP has 8.5 full-time equivalent staff positions.”

ADR Process: An objective of the OIP is to “provide an informal dispute resolution process as an
alternative to court actions filed under the UIPA and Sunshine Law, and resolve appeals arising from the
Department of Taxation’s decisions concerning the disclosure of the text of written opinions.””® The OIP
also offers a unique “attorney-of-the-day” service, which advises members of the public and

government agencies on UIPA and Sunshine Law matters.””

Remedies and Appeal: The OIP has the power to order agency compliance with UIPA and the Sunshine

Law and to review agency denials of access to information.” In 2009, Hawaii’s courts allowed an agency

0 Id.

1 d.

72 Haw. Rev. Stat. Chapter 92F.

73 Haw. Rev. Stat. § 92F-41.

74 Office of Information Practices, Annual Report 2014 11, available at http://oip.hawaii.gov/wp-
content/uploads/2013/04/ANNUAL-REPORT-2014-FINAL.pdf.

s d.

76 Office of Information Practices, Annual Report 2014 11, available at http://oip.hawaii.gov/wp-
content/uploads/2013/04/ANNUAL-REPORT-2014-FINAL.pdf.

77 State of Hawaii, Office of Information Practices Website, http://oip.hawaii.gov.

78 Haw. Rev. Stat. § 92F-15(a).
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to challenge an OIP decision.” This ruling was important at the time because it eroded OIP’s authority as
the last word for determining whether an agency should release records; OIP issued only “advisory”
opinions for three years following the court decision.®’ In 2012, the legislature enacted a new law and
administrative rules governing OIP appeals.®! The new law requires courts to defer to OIP’s UIPA
decisions requiring disclosure of records unless the factual and legal determinations are found to be
“palpably erroneous.”®2 The Hawaii legislature created the rules to ensure that the OIP’s informal
dispute-resolution process would remain a low-cost, simple and timely alternative to lawsuits filed in

courts.®

Results and Perceived Success: The 2015 State Integrity Investigation lauded Hawaii for offering a cost-
free FOI appeals mechanism, but observed that the timeliness of the process has deteriorated in recent
years due to decreased resources and budget cuts.®* Most of the criticisms of Hawaii’s FOI function
focus on government agencies’ lack of cooperation.® The main complaints about the alternative dispute

system discuss the OIP’s limited authority between 2009 and 2013.%8

While the OIP strongly advocates for a fair interpretation of Hawaii’s UIPA and Sunshine Law, the agency
struggles to reduce its backlog of cases.®” The backlog has grown worse as OIP’s responsibilities have
increased and its budget has decreased.® OIP’s annual report noted that “a disproportionally large

number” of cases come from small groups of repeat requesters.®® To tackle its backlog, OIP plans to

79 Cnty. Of Kaua'l v. Office of Info. Practices, 120 Haw. 34, 43-44, 20 P.3d 403, 412-13 (App. 2009).

80 Cheryl Kakazu Park & Jennifer Z. Brooks, “2013 Law and Administrative Rules Governing Appeal Procedures of Hawaii’s
Office of Information Practices,” 36 U. Haw. L. Rev. 271, 273 (2014), available at: http://oip.hawaii.gov/wp-
content/uploads/2014/04/Park-Brooks-law-review-article-winter-2014.pdf.

81 HAw REv. STAT. §§ 92 to 92F (2012).

82 Haw Rev. STAT. § 92F-43(c) (2012).

8 STATE OF HAWAII OFFICE OF INFO. PRACTICES, IMPACT STATEMENT FOR PROPOSED RULES OF THE OFFICE OF
INFORMATION PRACTICES ON ADMINISTRATIVE APPEALS PROCEDURES (2012),
http://files.hawaii.gov/oip/Appeals%20Rules%20Impact%20Statement.pdf.

84 “Hawaii — Public Access to Information,” 2015 State Integrity Investigation, available at:
https://www.publicintegrity.org/2015/11/09/18372/hawaii-gets-d-grade-2015-state-integrity-investigation.

85 Nanea Kalani, "Hawaii's Open Records Law Applies to You, Too, Honolulu," Honolulu Civil Beat (Sept. 20, 2010),
http://www.civilbeat.com/posts/2010/09/16/4578-hawaiis-open-records-law-applies-to-you-too-honolulu/.,

86 Michael Levine, "New OIP Chief: Fighting Gov for Judge List 'Futile',” Honolulu Civil Beat (May 13, 2011),
http://www.civilbeat.com/posts/2011/05/13/10942-new-oip-chief-fighting-gov-for-judge-list-futile/.

87 Nathan Eagle, “Prying Public Records from Government’s Grip: An Exercise in Patience,” Honolulu Civil Beat (Dec. 15, 2014),
http://www.civilbeat.com/2014/12/prying-public-records-from-governments-grip-an-exercise-in-patience/.

88 Nathan Eagle, “Hawaii Public Records Agency Continues to Struggle with Slim Budget,” Honolulu Civil Beat (Jan. 6, 2015),
http://www.civilbeat.com/2015/01/hawaii-public-records-agency-continues-to-struggle-with-slim-budget/.

89 “State of Hawaii Annual Report 2014,” Office of Information Practices 8 (Apr. 2015), http://oip.hawaii.gov/wp-
content/uploads/2015/03/ANNUAL-REPORT-2014-revised-April-2015.pdf.
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prioritize cases not tied to litigation and those filed by the top three requester groups, and resolve

remaining cases as resources permit.%

Some critics are concerned about the impartiality of the OIP’s director, who is a political appointee of

the governor.®?

Plusses Minuses
OIP provides clear rules, rights and obligations OIP lacks resources to promptly respond to all
with respect to open records disputes disputes
Resolution of disputes without litigation saves the |OIP director is an at-will employee with no set
state money term length
lllinois

In December 2004, Illinois created the Public Access and Opinions Division of the Office of the Attorney

General. The division is led by the Public Access Counselor (PAC), appointed by the attorney general.

ADR Process: If a public body denies a non-commercial records request, the requester may ask the PAC
to review the case within 60 days after the date of the final denial.’> The request must be signed by the
requester and include a copy of the initial records request and any responses from the public body.%* If
the PAC determines that an alleged violation is unfounded, no further action will occur.®* Otherwise, the
PAC will forward a copy of the request to the public body within seven business days.*® If the public
body does not cooperate with the PAC, the attorney general can issue a subpoena to gather additional

information.®®

Appeals and Remedies: The attorney general has discretion to make findings of fact and conclusions of
law and issue binding opinions, subject to administrative review.?” Upon receiving a binding opinion, a

public body can comply or initiate administrative review. A binding opinion ensures the attorney

%0 Id.

91 Michael Levine, “Abercrombie Fires Head of Open Records Agency,” Honolulu Civil Beat (Mar. 4, 2011),
http://www.civilbeat.com/2011/03/9420-abercrombie-fires-head-of-open-records-agency/.

92 5]LCS 140/9.5.

9B Id.

% Id.

% |d.

% |Id.

97 Id.
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general’s office involvement in any future legal action for non-compliant public bodies.%® As of 2014, no

binding opinion had been challenged in court.*

The attorney general also can opt for mediation. The decision not to pursue a binding opinion is non-

reviewable. The attorney general may issue advisory opinions.

Results and Perceived Success: The PAC received more than 4,000 requests for assistance in 2014 and
issued 16 binding opinions.'®* The 2015 State Integrity Investigation found that 1 percent of complaints
resulted in a binding opinion and these opinions usually took two to three months to author.’®2 About
3,700 requests involved the Freedom of Information law and about 300 involved the Open Meetings
Act. Members of the public made 3,400 requests, media outlets and other organizations made almost

600 and public bodies made about 40.

The PAC was granted the authority to issue binding administrative decisions in a 2010 overhaul of
lllinois” sunshine laws. Binding opinions are rare because they require extended legal research.1® In

addition to the binding opinions, the PAC has mediated thousands of public records disputes.

Critics say the current attorney general’s office has been reluctant to use its authority and does not

respond to requests in a timely manner.%

Plusses Minuses

Ability to issue binding opinions or pursue Opinions are not always timely
mediation

Attorney general is reluctant to use authority

98 Jeff Bolek, “Griffin: Carpentersville is ‘violating’ state law, Attorney General says,” Daily Herald (Oct. 29, 2014),
http://www.dailyherald.com/article/20141029/news/141028170/.

%9 Id.

100 Office of the Attorney General, State of Illinois, “Public Access Counselor Annual Report: An Overview of 2014,” 1 (2014),
http://foia.ilattorneygeneral.net/pdf/2015_PAC_Annual_Report.pdf.

101 |d. at 6.

102 “I|linois — Public Access to Information,” 2015 State Integrity Investigation, available at:
https://www.publicintegrity.org/2015/11/09/18382/illinois-gets-d-grade-2015-state-integrity-investigation.

103 Jeff Bolek, “Griffin: Carpentersville is ‘violating’ state law, Attorney General says,” Daily Herald (Oct. 29, 2014),
http://www.dailyherald.com/article/20141029/news/141028170/.

104 “AG Lisa Madigan rendering FOIA Law Useless,” Edgar County Watchdogs (Apr. 28, 2015),
http://www.edgarcountywatchdogs.com/2015/04/ag-lisa-madigan-rendering-foia-law-useless/.
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Indiana

In 1999, the Indiana General Assembly created the Office of the Indiana Public Access Counselor.1% The
governor appoints the counselor to a four-year term and can remove the counselor from office for

cause.1%

ADR Process: The Public Access Counselor has the power to respond to informal requests from the
public and public agencies.'®” Complaints may be filed with the counselor within 30 days of a denial of
access to public records.® After the Public Access Counselor receives a complaint, a copy is forwarded
to the public agency involved in the dispute.® The counselor is required to issue an advisory opinion

within 30 days of receiving the complaint.°

Under the statute, public bodies must cooperate with the Public Access Counselor in investigations or
proceedings.’'! Obtaining the opinion of the Public Access Counselor is different from the enforcement
process that occurs in the courts, but is required in order to collect attorney fees if litigation becomes

necessary.!?

Remedies and Appeals: There is no administrative appeals process under the Indiana FOI Act.*'® Any
adverse decision must be appealed to the Indiana Court of Appeals.’'* A party can appeal directly to the

Supreme Court under Rule 56 of the Rules of Appellate Procedure.!*

Results and Perceived Success: A study of the Indiana Public Access Counselor’s office found that more
than 90 percent of users believe the PAC should have the authority to enforce Indiana’s public records
and open meetings laws.!!® The survey included 120 people who filed complaints with the Public Access

Counselor’s Office. Sixty-eight percent rated their experiences with the office as “excellent” or “good,”

105 |Np. CoDE 5-14-4.

106 |np. CoDE 5-14-4-6; See Harry Hammitt, “Mediation Without Litigation,” The FOI Reports 9 (2007).
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110 |np. CopE 5-14-5-9.

111 |np. CopE 5-14-5-5.

112 |np. CopEk 5-14-3-9(i).

113 Open Government Guide, “Access to Public Records and Meetings in Indiana,” Reporters Committee for Freedom of the
Press (2011), http://ww.rcfp.org/rcfp/orders/docs/ogg/IN.pdf.
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116 Yunjuan Luo & Anthony L. Fargo, “Measuring Attitudes About the Indiana Public Access Counselor’s Office: An Empirical
Study,” 3 (2007), http://www.nfoic.org/sites/default/files/ICOG-1U-2008-Survey.pdf.
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with only 17.5 percent saying the experience was “poor.”'” Adding enforcement was the most common

suggested improvement.!®

The 2015 State Integrity Investigation interviewed Public Access Counselor Luke Britt, who said that
judges frequently cite his decisions in court.!? The State Integrity Investigation gave Indiana high marks

for resolving cases within a reasonable time period and at no cost.'?®

In 2014, the Public Access Counselor reported receiving more than 3,000 requests, with 1,049 coming
from the public, 271 from media and 1683 from government.'?! The office also issued 302 written

formal advisory opinions.!?

Plusses Minuses
Gives the public an option before resorting to Lacks real enforcement power
litigation
Well researched and written advisory opinions Too many opportunities for public officials to

delay compliance

May need more resources and staff to be effective

lowa

lowa has two government bodies that devote time and resources to resolving public access disputes, the

Office of Citizens’ Aide/Ombudsman and the lowa Public Information Board (IPIB).

Office of Citizens’ Aide/Ombudsman
In 2001, lowa added a position to the Office of Citizens’ Aide/Ombudsman specifically tasked with the
“special responsibilities of public records and open meetings issues.”!? This position did not require

additional legislation but is subject to existing rules established by the lowa Citizens’ Aide Act.'?*

117 /d

118 Id

119 “Indiana — Public Access to Information,” 2015 State Integrity Investigation, available at:
https://www.publicintegrity.org/2015/11/09/18387/indiana-gets-d-grade-2015-state-integrity-investigation.
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121 “Annual Report of the Indiana Public Access Counselor,” 3 (2014), http://222.in.gov/pac/files/Annual_report_FY_2014.pdf.
122 |d, at 4.

123 Robert Anderson, “Message from lowa’s First Public Records Ombudsman,” Annual Report of the lowa Citizens’
Aide/Ombudsman, OMBUDSMAN’s REPORT 2001 2 (2002),
https://www.legis.iowa.gov/docs/CAO/Annual_Reports/2002/CAWPAQ01.PDF.
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The lowa Citizens’ Aide Act created the position of Citizens’ Aide, appointed by the Legislative Council
and confirmed by the House and Senate.!? The Citizens’ Aide serves four-year terms.'?® In addition to
the Citizens’ Aide, the Office of Citizens’ Aide/Ombudsman typically has a staff that includes a senior

deputy ombudsman and up to 11 assistants.?’

ADR Process: The ombudsman office is an independent state agency to which citizens can bring
complaints about government.'?8 It facilitates communications between citizens and government and
makes recommendations aimed at improving administrative practices and procedures. The office also
has the power to investigate complaints about state and local government and can subpoena
witnesses.?® If action is required after an investigation, the office is supposed to make
recommendations to an agency.'*® If disciplinary action is necessary, the office is required to “refer the

matter to the appropriate authorities.”**! Therefore, the office has no formal enforcement powers.

After the ombudsman receives a citizen complaint, the office first tries to resolve it quickly and
informally by speaking with the relevant government agency.'*? If that approach fails, the office may
notify the agency that an investigation has been opened. This process can take anywhere from a month

to a year.!®

Remedies and Appeal: Because the Office of Citizens’ Aide/Ombudsman does not have enforcement
powers, official remedies and appeals were only available through litigation in the court system until the

creation of the lowa Public Information Board in 2012.

Results and Perceived Success: While some people see the office’s lack of enforcement power as a
drawback, former ombudsman Bill Angrick sees this as an advantage because prevention is emphasized.
In an interview with Daxton Stewart, Angrick said this “softer” approach allows the Office of Citizens’

Aide/Ombudsman to resolve more cases more quickly than they could through either an adjudicative or

125 Id. § 2¢.3.

126 |d. § 2c.5.

127 State of lowa Office of Ombudsman, “Annual Report 2014,” 40 (2014),
https://www.legis.iowa.gov/docs/publications/CA/656885.pdf.

128 State of lowa Office of Ombudsman website, https://www.legis.iowa.gov/Ombudsman.
129 Jowa Code Ann. § 2c.9(4)-(5).

130 c.16.

131 /d. § 2c.19.

132 Stewart, Supra at 452.

133 4.
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administrative enforcement mechanism.?* Angrick also stressed the importance of independence in the
role of ombudsman.'*® Despite Angrick’s philosophy, the majority of sources interviewed by Stewart

cited enforcement as the most troublesome area of lowa’s public records and open meetings laws.'%®

A growing caseload is another challenge.’®” A formal investigation by the office can take up to a year.
This delay may deter journalists from going through the ombudsman’s office when they are challenging

records disputes.’*® Additionally, compliance with open government laws remains sporadic.’*

While the office strives for impartiality, many believe it is partial to advocacy for citizens’ rights to
records, at the expense of government bodies.'* For this reason, many government officials distrust the
ombudsman’s office and bring their public records issues to attorneys rather than seeking assistance

from the ombudsman’s office.'**

Plusses Minuses
Non-partisan, independent agency Not a real ADR method
Active role in preventing disputes before they Formal disputes still need to be litigated

happen

May be too partial to citizens

A formal investigation by the office can take up to
ayear

lowa Public Information Board

In 2012, lowa created the nine-member lowa Public Information Board (IPIB) to provide a free, efficient
way for lowans to receive information and resolve public records disputes. }*> Members of the board are
appointed by the governor and confirmed by the Senate. Three members represent the media and not

more than three represent cities, counties or other local governments.*** Board membership is balanced
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based on political party and gender, and members serve staggered four-year terms.?** The IPIB also

employs an executive director, who is an attorney admitted to practice in lowa.*

ADR Process: The IPIB reviews allegations to determine whether a complaint has merit, is within the
board’s jurisdiction, and appears legally sufficient.}*® Following this determination, the board either

accepts the complaint and notifies the parties or dismisses it and notifies the complainant.'¥’

Once the IPIB accepts a complaint it has the power to stay any court actions.**® The majority of
complaints are settled informally, usually within 24 hours, by board attorneys who negotiate
compromises to satisfy both parties.!® If an informal resolution is not possible, the board will engage in
a contested case proceeding.® Formal cases are assigned a presiding officer, but parties can request to
use an administrative law judge at their own expense.®! If there is not a quorum of the board present at
the reception of evidence, then the presiding officer shall make a proposed decision. If there is a

quorum of the board present, then any decision will be a final decision.'*?

Remedies and Appeal: Unlike many similar agencies in other states, the IPIB is empowered to enforce
its decisions with legal action and civil penalties. The IPIB also has the power to issue subpoenas, issue
orders with the force of law, require compliance with lowa’s Freedom of Information Act, impose
appropriate remedies, and represent itself in judicial proceedings to enforce or defend its orders.'>
Parties that opt to use an administrative law judge can seek an intra-agency appeal to exhaust their

administrative remedies.™* Proposed decisions by the presiding officer can be appealed to the board

within 30 days. A final IPIB order is subject to judicial review.'*®
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Results and Perceived Success: In 2015, the IPIB reported taking on a caseload that far surpassed
expectations for the agency, resolving 92 formal complaints and answering 788 informal inquiries the

previous year.1>®

The IPIB’s creation is a main reason why the 2015 State Integrity Investigation ranked lowa first for

public access to information.’® Some requests for information are outside the board’s jurisdiction,
which kept lowa from obtaining a perfect score for the cost and time required to resolve requests.’®®
While the IPIB has successfully resolved many cases, it is not without its critics. A main criticism is that

the IPIB is more likely to side with government agencies,**®

which contrasts with the pro-citizen

criticisms directed at the Office of Citizens’ Aide/Ombudsman. Part of the pro-citizen, pro-government
argument may depend on who is running the IPIB. The executive director has discretion to set the tone
for how the board will operate. The rules allow the board to delegate acceptance or rejection of formal

complaints to the executive director.'®

Plusses Minuses

Has power to order compliant behavior with May be too pro-agency
respects to records requests

Able to efficiently and cheaply resolve disputes Has power, but some argue they don’t use it

Agency focuses solely on public records disputes

Kentucky
The attorney general serves as an impartial tribunal, issuing legally binding decisions in disputes related

to the open records and open meetings laws.?

ADR Process: A citizen can file an appeal with the attorney general’s office if an agency denies a

requester access to either records or meetings, fails to deliver a response to a request in three working
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days, or charges more than 10 cents per page for copies.'®? After reviewing the appeal, the attorney
general issues a decision in 20 business days or, in unusual cases, 50 business days.'® The attorney
general’s decision will explain whether the agency violated the Open Records Act in denying the

request.®*

Appeals and Remedies: Both the records requester and the public agency may appeal the attorney
general’s decision in the circuit court of the county where the agency has its principal place of business
or where the record is maintained. The appeal must be filed within 30 days or the attorney general’s
decision will have the force and effect of law and can be enforced in circuit court. The attorney general’s
office itself does not have the authority to force an agency to release records or enforce the decision

after it is issued.

A complaining party can have the attorney general review denials under the Open Meetings Act.1®®

Attorney general decisions on open meetings matters can be appealed to circuit court.®

Results and Perceived Success: The State Integrity Investigation complimented the attorney general for
promptly responding to requests for appeals.’®’ The Kentucky Center for Investigative Reporting also

praised the attorney general for the accessibility of its process.'®®

Some journalists, however, said the process becomes less timely and affordable when attorney general
opinions are appealed to the circuit court.’®® At that point, court costs, time and attorney’s fees

circumvent any savings from the attorney general’s initial decision.

Plusses Minuses

Resolves appeals in a timely manner If a public agency appeals an attorney general
decision then the process involves the courts

Appeals process if free to citizens
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Maryland

In 1991, the General Assembly established the Maryland Open Meetings Compliance Board (OMCB) as
an independent government body.”° The OMCB has three members, at least one of whom is an
attorney appointed by the governor with the advice of the Senate.!’ Members serve three-year
staggered terms and may not serve more than two consecutive terms.’? The attorney general’s office

provides staff support. The board has no office or budget of its own.”3

In October 2015, amendments to the Maryland Public Information Act (PIA) created the State Public
Information Compliance Board (PICB), which has the authority to resolve disputes concerning an
“unreasonable” fee of more than $350 sought by a custodian when responding to a PIA request.’”* The
PICB is a five-member board with one member coming from a nonprofit that works on open-
government issues and another who served as a records custodian.’”® The remaining three members are
private citizens, at least one of whom is an attorney.’® The governor, with the advice and consent of the

Senate, appoints all five members.'”’

The 2015 amendments also created a Public Access Ombudsman within the attorney general's office but

independent from the attorney general.'’®

ADR Process: The OMCB receives and reviews complaints concerning Open Meetings Act violations.'” If
a complaint contains sufficient information to make a determination, the OMCB will issue a written
opinion within 30 days.'® If there is insufficient information, the OMCB may schedule an informal

conference to hear from the complainant, the public body and other relevant parties.!8!

170 Mp. GEN. ProvIs. § 3-101.
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The Public Access Ombudsman may review any dispute “relating to requests for public records” under
the PIA.%® Examples of complaints from records requesters include agency denials or redactions, the
failure of an agency to produce records in a timely manner and fee-waiver denials. Examples of
complaints from agencies include overly broad requests; the amount of time a custodian needs, given
available staff and resources, to produce public records; and repetitive or redundant requests. The

ombudsman acts only as a mediator and has no authority to issue binding decisions.

Remedies and Appeals: Opinions issued by the OMCB are advisory; the OMCB will explain whether it
thinks the public body violated the Open Meetings Act and the basis for its opinion.'®® Outside of issuing
advisory opinions, the statute does not authorize the OMCB to require or compel any specific action by
a public body.** If a public body complies with the OMCB’s advisory opinion, it is not an admission to a

violation and cannot be used as evidence in later proceedings.'®

Results and Perceived Success: The Open Meetings Compliance Board reported resolving 24 of 32

complaints and issuing 19 opinions during fiscal year 2014.

One complaint is that requiring the Senate to confirm the governor’s appointments can lead to vacant

board positions for extended periods of time.18

The PICB and Public Access Ombudsman were only recently appointed.*®” While many advocates for
freedom of information see these additions as a step in the right direction, others see the ombudsman's
lack of authority to bind agencies to decisions as a weakness. The 2015 amendments authorized a study

to evaluate the division of responsibility for possible future changes.'®

Plusses Minuses

Counsel and opinion before going to court Does not include public records within its scope

Lacks enforcement power

182 “Symmary of New PIA Provisions Effective October 1, 2015,” Office of the Maryland Attorney General,
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Massachusetts

The Massachusetts Public Records Law established a hybrid administrative body that contains elements
of both formal and informal resolution.'® The Supervisor of Public Records, an administrative official in
the Secretary of the Commonwealth’s office,'*° is responsible for maintaining the commonwealth’s

public records and handling administrative appeals in disputes relating to the Public Records Law.

ADR Process: The supervisor handles formal, written appeals of records request denials.®! If a records
custodian does not comply with a records request, the requester may ask the supervisor to determine if
the record requested is public.’®> The supervisor can order the records custodian to comply with the

request.%3

If a records custodian fails to comply with an administrative directive from the Supervisor of Public
Records, the supervisor can seek the attorney general’s assistance to “take whatever measures he
deems necessary to ensure compliance with the provisions” of the Public Records Law.®* Upon receiving
such a request from the supervisor, the attorney general will make an independent legal assessment of

the public records dispute and act accordingly.

Remedies and Appeals: The administrative remedies provided by the Supervisor of Records do not limit
the availability of judicial remedies otherwise available to a records requester.’® If the records
custodian refuses to comply with a request or an administrative order pursuant to the Public Records

Law, the supreme judicial or superior court has jurisdiction to order compliance.'*®

Results and Perceived Success: The Massachusetts Public Records Law was harshly criticized in early
2015. The Boston Globe discussed frustrating delays, opacity and governing laws that are easily

ignored.'®” The 2015 State Integrity Investigation gave Massachusetts an F in public access to

189 MAss. GEN. LAwS ANN. Ch. 66 § 32.08-2-5.

190 Massachusetts Attorney General, Public Records, http://www.mass.gov/ago/government-resources/public-records.
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information, ranking the state 40™ in this category.'®® A 2014 Boston Globe analysis of FOI appeals
decisions reported that the Supervisor of Public Records ruled in favor of the agency denying records
about 80 percent of the time.'*® Another complaint concerns the length of time required to resolve an

appeal. Some appeals were pending for more than three months.?®

Plusses Minuses

The process costs almost nothing for citizens Process takes a long time

Supervisor lacks enforcement power

Minnesota

The Information Policy Analysis Division of the Department of Administration provides an alternative
appeal mechanism for FOI request denials.?’! Through this division the Minnesota Commissioner of
Administration assists public agencies and citizens with questions about data practices and public
meetings.??? The governor appoints the commissioner, whose term ends with the governor’s term of

office.?® The commissioner has the authority to appoint staff, including two deputy commissioners.?%

ADR Process: The commissioner receives requests for help from government entities and members of

the public?®

and may issue written advisory opinions on the questions posed.?%® A public body or person
requesting an opinion related to the Open Meeting Law must pay a fee of $200.2%” There is no fee for an

advisory opinion concerning government data practices.

Remedies and Appeals: Opinions issued by the commissioner are not binding on the public entity, but
an opinion must be given deference by a court proceeding involving the respective data.?®® To compel

compliance, a complainant will need to bring an action in court.? If the complainant files an action with
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the Office of Administrative Hearings, the office must notify the commissioner.?%? If the court issues an
order to compel compliance, the court forwards a copy of the order to the commissioner.?'* A public
body that acts in conformity with a commissioner’s opinion is not liable for compensatory or exemplary

damages or attorney’s fees.

Results and Perceived Success: Similar to other states, the public perceives the lack of a strong
enforcement mechanism as the main drawback of the Minnesota Commissioner of Administration’s
handling of public records dispute appeals.?!2 The 2015 State Integrity Investigation noted instances
where agencies refused to provide data even after receiving an advisory opinion to do s0.?'% As a
political appointee, the commissioner’s effectiveness may fluctuate with the political tides. The
commissioner’s review process can take months, and there can be conflicts of interest.?!* Requesting
the commissioner’s help is more cost effective than filing an action with the Office of Administrative

Hearings, which charges a $1,000 filing fee.?®®

Plusses Minuses
Cheaper alternative than going straight to Not really an appeals process, no enforcement
administrative or district courts power
Commissioner’s opinions can clarify the law Process can take months
Nebraska

Nebraska’s attorney general has the authority to enforce and interpret provisions of the Open Meetings
Act?® and the Public Records Law.?!” Someone denied rights under either of these laws could request
that the attorney general review the matter. The attorney general also issues decisions interpreting the

Open Meetings Act and Public Records Law.
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ADR Process: The attorney general can determine whether a record may be withheld from public
inspection or whether the records custodian has otherwise failed to comply with the law.2*® The
determination must be made within 15 calendar days after a petition is submitted. If the attorney
general’s office finds that a record was improperly withheld, it shall order the public agency to produce
the record or comply. If the public agency still refuses, the records requester can bring suit or demand in

writing that the attorney general bring suit in the name of the state within 15 days.

The attorney general also enforces provisions of the Open Meetings Act,?*® receiving complaints and

making rulings.

Remedies and Appeals: After the attorney general has taken over a case, the requester shall have an

absolute right to intervene as a full party in the suit at any time.?%

Results and Perceived Success: The attorney general has produced many useful opinions relating to the
Open Meetings Act and Public Records Law that have cleared ambiguities.??* Watchdog organizations
and members of the media are comfortable petitioning the attorney general for decisions when they

feel that a public agency fails to comply with either law.??2

The 2015 State Integrity Investigation noted that most appeals of FOI-related requests are handled in a

timely fashion. It ranked Nebraska eighth for public access to information.??

Plusses Minuses

Attorney General handles requests in a timely and |Nebraska is a state with a low population density;
cost-efficient manner. this model may not scale well.

Attorney General issues informative decisions.
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New Jersey

The Open Public Records Act (OPRA), passed in 2002, created a Government Records Council (GRC)
based on the model of Connecticut’s FOl Commission.?** OPRA allows the GRC to establish an informal
mediation program for facilitating the resolution of records disputes; hear complaints concerning
denials of access to records; issue advisory opinions; and prepare information for records requesters

and custodians.??

ADR Process: After a requester files a formal complaint of denial of access, the GRC offers the parties
the opportunity to resolve the dispute through mediation.??® The mediator is an impartial third-party
attorney with knowledge of OPRA. The mediator does not have authority to determine the merits of the
case and does not act as an advocate for either party.??’ The mediator helps parties identify the issues,

encourages joint problem solving and explores settlement alternatives with the parties.

Remedies and Appeals: Under GRC mediation, the parties to the dispute ultimately control whether and
how the dispute is resolved. The mediation is voluntary, confidential and informal, and settlement is
voluntary. The mediation occurs at no cost to either party and does not require representatives. In order
to enter into mediation, both parties must sign an “agreement to mediate,” at which point a mediator
will contact the parties to describe the process, collect information and schedule the mediation.?? If
either party objects to mediation or if the mediation does not resolve the issues, the GRC initiates a
more formal investigation, with the possibility for further mediation at a later date.?”® The GRC does not

have jurisdiction over the judicial or legislative branches of the government.?*

Results and Perceived Success: New Jersey’s GRC offers no-cost mediation to parties filing complaints.
The voluntary nature of GRC mediation means that reluctant records custodians can bypass this option
and drag the process out through a more formal GRC investigation. In 2003, a year after OPRA was

passed, the New Jersey Law Journal stated, “The system is rife with foot-dragging, bureaucratic

224 N.J. STAT. ANN. § 47 et seq.

225 N.J. STAT. ANN. § 47:1A-1-7b.

226 “GRC Mediation,” Government Records Council Website, State of New Jersey, available at: www.state.nj.us/grc-
mediation/.
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browbeating, fee gouging and flat-out noncompliance.”?! In 2010, 60 percent of the 262 cases opened
by the GRC went unresolved by the end of the year.?3? In 2015, a representative for the GRC said the
council now averages six to eight months to resolve disputes and the mediation process has seen a

“significant uptick.”?33

Plusses Minuses
GRC mediation is no cost to the parties GRC mediation is voluntary, government agencies
may be reluctant to participate
GRC mediation is gaining traction and a quicker By law, the GRC cannot handle complaints
resolution to disputes involving the judiciary or the legislature
New York

New York created the Committee on Open Government in 1974 as a part of the New York Freedom of
Information Law.?** The Committee sits within the Department of State and oversees and advises the
government, public citizens and news media on Freedom of Information, Open Meetings and Personal
Privacy Protection Laws.?> There are 11 committee members, including the lieutenant governor,
secretary of state, general services commissioner and budget director.?® Five of the other seven
members are appointed by the governor, two of whom are representatives of the news media, one a
representative of local government. One member is selected by the temporary president of the Senate

and one by the speaker of the Assembly. Members are appointed to four-year terms.?%’

ADR Process: The Freedom of Information Law gives the public the right to appeal a records request
denial in writing to the head of the agency, who must respond within 10 business days.?8 The agency is

also required to forward the appeal to the Committee on Open Government.

Committee staff give advice, issue written advisory opinions and provide the public with resources to file

records requests or appeal denials of records requests. Members of the public or news media can

231 )im Edwards, Government Agencies Filter Rays of Open Public Records Act’s Sunshine, NEw JERSEY LAW JOURNAL (Mar. 17,
2003).

232 www.stateintegrity.org/newjersey_servey_public_access_to_information

233 Josh Cornfield, “Public records not always easy to access in New Jersey,” NORTH JERsEY.coM (Mar. 15, 2015), available at
http://www.northjersey.com/news/public-records-not-always-easy-to-access-in-new-jersey-1.1289508.

234 N.Y. Pus. OFF. Law, Article 6 §§ 84-90.

235 New York Department of State, “Committee on Open Government,” http://www.dos.ny.gov/coog/index.html.

236 N.Y. PuB. OFF. Law, Article 6 § 89.

237 Harry Hammitt, “Mediation Without Litigation,” The FOI Reports 5 (2007).

238 N.Y. Pus. OFF. LAw, Article 6 § 89.
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request written advisory opinions by submitting the relevant facts and documents by mail or email.?*®
The committee will follow up with the agency involved and invite the agency to submit additional

information. It can take up to four months to receive an advisory opinion.

Appeals and Remedies: The committee’s advisory opinions do not have the force of law and, therefore,
a records requester dealing with a non-compliant government body will need to bring an action in court

to secure enforcement.

Results and Perceived Success: In 2014, with two staff members, the committee responded to almost
4,800 telephone calls and more than 750 requests for guidance through email. It prepared 157 advisory

opinions.?°

The main criticism of the New York committee model is the lack of enforcement power. The Committee
on Open Government combats this criticism by explaining that a more robust model, like Connecticut’s,

is too expensive to be reproduced in a larger jurisdiction.?*!

Plusses Minuses

Cost-effective solution for a well-populated state | Non-binding opinions means the public may still
need to litigate records disputes

Productive staff Not really an appeals method

North Dakota

Any interested party may ask North Dakota’s attorney general for an opinion regarding an alleged
violation of the Open Records?*? or Open Meetings law.?*® The attorney general’s State and Local
Government Division prepares open records and open meetings manuals and has the primary

responsibility for all attorney general opinions.?**

239 State of New York, Department of State, Contact the Committee on Open Government,
http://www.dos.ny.gov/coog/contact.html.

240 State of New York, Department of State, Committee on Open Government, “Annual Report to the Governor and State
Legislature,” (2014), http://www.dos.ny.gov/coog/pdfs/2014AnnualReport.pdf.

241 New York Committee on Open Government, Report to the Governor and State Legislature 2007,available at
http://www.dos.state.ny.us/coog/2007report.htm.

242 N.D.C.C. § 44-04-18.

243 N.D.C.C. § 44-04-19.

244 North Dakota Attorney General Website, State and Local Government Division, http://www.ag.nd.gov/SL/SL.htm.
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ADR Process: Open records and meetings requests to the attorney general must be made within 30 days
of an alleged violation, although requests pertaining to a meeting held without notice can be made
within 90 days of an alleged violation.?*> The opinion, which the attorney general issues to the public

entity with a copy to the requester, is free of charge.

If the attorney general finds that the public entity violated the Open Records or Open Meetings law, the
entity has seven days to address and correct the issue set forth in the opinion. Examples of corrective

actions include releasing records or providing minutes of a closed meeting.

Consequences for failing to comply with the attorney general’s opinion include potential personal
liability for the person or persons responsible for the noncompliance. The attorney general does not

have the authority to change, void or overrule a decision of, or action taken by, the public entity.

Appeals and Remedies: At any time, the aggrieved party can bring a civil action in court.?*®

Results and Perceived Success: The 2015 State Integrity report for North Dakota commented positively

on the timely and cost-free attorney general dispute process.?’

The attorney general’s office responded to 5,000 letters and email requests for general information
from 2011 to 2013, according to a biennial report.2*® It is unclear whether the prompt response times
and efficiency demonstrated by North Dakota's attorney general would scale with an increase in
requests. Larger states like New York can receive more than 5,000 requests relating to freedom of
information issues alone.?* Texas, which uses a similar attorney general model, has an entire division

dedicated to open-government requests.

Plusses Minuses

Attorney general model works well for low- Attorney general model might not scale
population states like North Dakota
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Pennsylvania

The passage of Pennsylvania’s Right to Know Act in 2008 created the Office of Open Records.?° The
office, housed in the Department of Community and Economic Development, is an independent quasi-
judicial agency, authorized to hear and decide appeals from requesters who have been denied access to
records by state and local agencies. The office offers formal training on the Right to Know Law and

Pennsylvania’s Sunshine Act.

The Right to Know law also required the Office of Open Records to “establish an informal mediation
program to resolve disputes.”?*! The goal of the mediation program is to resolve disputes between
requesters and agencies without undergoing a formal administrative review process and appellate

litigation.®?

The Office of Open Records is allowed to “promulgate regulations relating to appeals involving a

commonwealth agency or local agency.?>3

ADR Process: The Right to Know Act requires an administrative appeal process before any court action.
All records-request denials from local and commonwealth agencies are appealable to the Office of Open
Records; however, judicial and legislative agencies, the state treasurer, the auditor general, and the
attorney general can appoint their own appeals officers.** A complainant must file an appeal within 15

business days of the mailing date of a denial or within 15 business days of a deemed denial.

The Informal Mediation Program is only available to records requesters when a formal appeal is
commenced in the Office of Open Records. All parties must agree to mediate a dispute for the
mediation program to commence. Mediation sessions are private, and discussions, negotiations and

materials created for the process are confidential.?>®

250 65 Pa. Stat. § 66.1310; Pennsylvania, Office of Open Records,
http://openrecords.state.pa.us/portal/server.pt/community/open_records/4434.

51 65 Pa. Stat. § 67.1310(a)(6).
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255 42 Pa. C.S. § 5949; Pennsylvania, Office of Open Records, “OOR Informal Mediation Program,”
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If the parties are able to resolve the issues underlying the appeal and the requester is satisfied with the
agency’s compliance, the requester will withdraw the appeal. If the requester withdraws the appeal as a
result of the Informal Mediation Program, the Office of Open Records will not issue a final
determination. If the parties are unable to completely resolve the issues through mediation, the Office
of Open Records will issue a final determination within 30 days, unless otherwise agreed to by the

parties.

Appeals and Remedies: If the parties do not opt for mediation, the Office of Open Records has 30 days
from the date of receipt of the appeal to issue a final determination.?*® The office may conduct a

hearing, which leads to a non-appealable decision or an in camera review. However, in most cases, the
Office of Open Records issues a final determination without conducting a hearing based on information

and evidence provided to the office.

The final determination is binding upon the agency and the requester. In order to enforce a final
determination a requester must seek help from a court.” Under special circumstances, the Office of
Open Records may seek to enforce its own orders, but will only undertake enforcement actions in court

at its discretion.

The agency or the requester may appeal the ruling to the appropriate court within 30 calendar days of

the office’s final determination.

Results and Perceived Success: The 2015 State Integrity Survey gave Pennsylvania high marks for
efficiency and diligence of appeals for open records disputes.?*® However, the Office of Open Records’
lack of enforcement powers results in the public and press seeking resolution through the courts,
limiting the true effectiveness of the right to information. The Office of Open Records has argued

multiple cases in the Pennsylvania Supreme Court since 2011.%%°

256 pennsylvania, Office of Open Records, “Citizen’s Guide,”
https://www.dced.state.pa.us/public/oor/rtkcitizensguidetoappeals.pdf.

257 Pennsylvania, Office of Open Records, “Information Regarding Enforcement Action of an OOR Final Determination,”
http://openrecords.state.pa.us/portal/server.pt/community/open_records/4434/enforce_a_final_determination/933869.
28 “pennsylvania — Public Access to Information,” 2015 State Integrity Investigation, available at:
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In early 2015, the governor fired the executive director of the Office of Open Records.?° Later that year,
the Commonwealth Court ruled that the governor overstepped his authority. Open-government
advocates applauded the decision as a victory for the independence of the Office of Open Records. The
court found “clear legislative intent” in the Right to Know Act to shelter the Office of Open Records’

executive director from the governor’s power to remove appointees at will.

The Office of Open Records saw a 113 percent rise in the number of appeals from 2009 to 2013.2%* The
office litigated or monitored 250 court cases, conducted four mediations and responded to thousands of
citizen and agency inquiries in 2013. Due to the increasing workload, the executive director is seeking

more resources for an approximately $2 million budget. %2

Plusses Minuses
Informal mediation program allows complicit Lack of enforcement power
parties to avoid appeals process
Independent office provides true oversight Heavy workload requires more resources and
funding

Rhode Island

Rhode Island’s attorney general investigates complaints under both the Access to Public Records Act?®®

and the Open Meetings Act.?%

ADR Process: The chief administrative officer for the agency responsible for the requested records

handles administrative appeals following a denial.?®® The chief administrative officer must make a final

determination within 10 days.?®®

260 Andrew Staub, “Ousted PA open-records chief calls reinstatement victory for independence,” Watchdog.org (June 11,
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If the chief administrative officer determines the record is not subject to public inspection, the requester
can file a formal complaint with the attorney general.?®’ Citizens may also file complaints with the
attorney general in cases of alleged violations of the Open Meetings Act.?®® If the attorney general finds

merit in the complaint, the attorney general may file suit against the public body in superior court.?®

Remedies and Appeals: If the attorney general decides not to take legal action, citizens may still file suit
in superior court within 90 days of the attorney general closing the complaint or within 180 days of the

alleged violation, whichever occurs later.

Results and Perceived Success: The 2015 State Integrity Investigation noted that appeals generally are

handled promptly because the agency head often upholds the initial ruling.?”°

According to a 2014 annual report, the attorney general received 45 open meetings complaints and
issued 40 findings.?’! The attorney general received 95 Access to Public Records Act complaints and

issued 39 findings.

A reality of the attorney general model for handling freedom of information disputes is that the
effectiveness of the program is dependent on the attorney general’s commitment to prosecuting
violations. Rhode Island Attorney General Peter Kilmartin filed more public records lawsuits than
previous attorneys general.?’2 However, ACLU Rhode Island Executive Director Steven Brown noted that
some agencies have repeatedly violated Rhode Island’s FOI laws and the attorney general has only
issued warnings rather than prosecuting them.?”® The ACLU cited an audit identifying 53 potential
violations of Rhode Island’s FOI laws in making the case that the attorney general can do more to uphold

freedom of information laws.?’*
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Plusses Minuses

Offers affordable appeal mechanism Attorney general model dependent on the agenda
of each elected attorney general

Can be a lengthy process

South Dakota

The South Dakota legislature created the Open Meetings Commission in 2004 to handle disputes related

276 which

to the open meetings law.?”> The attorney general appoints five attorneys to the commission,
chooses a chair from among its members annually.?’” An assistant attorney general is assigned to assist

the board with procedural matters.?’®

The Office of Hearing Examiners handles disputes over public records.?”

ADR Process: If citizens or journalists feel that a meeting should be open to the public, they can direct
their complaints to a state’s attorney or the Office of the Attorney General.?®® Upon receiving the
complaint, the state’s attorney will choose whether to prosecute the case, determine if there is merit to
prosecuting the case, or send the complaint and any investigation file to the South Dakota Open

Meetings Commission for further action.?!

After receiving a referral from a state’s attorney or the attorney general, the Open Meetings
Commission evaluates the complaint and issues a written determination on whether the conduct
violates the law.?®2 A majority of the commission makes the final decision and each member’s vote is
recorded in the written decision.?® The commission publicly reprimands the offending official or

government entity when a violation is found, rather than imposing criminal charges or a fine.?*

275 S, D. CopIFIlED LAws § 1-25 et seq.
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Citizens with public records access disputes can file a notice of review with the Office of Hearing
Examiners.?® After reviewing the information, the office may hold a hearing. The office will make

written findings of fact and conclusions of law when it decides a case.?®

Remedies and Appeals: State’s attorneys or the attorney general do not prosecute any decisions made
by the Open Meetings Commission.?®” All of the findings and public censures of the commission will be

public records.

A party that receives an unfavorable decision from the Office of Hearing Examiners relating to a public

records request can appeal the decision to the circuit court.®

Results and Perceived Success: The 2015 State Integrity Investigation did not view South Dakota
favorably, ranking it 47 out of 50 on the state corruption risk report card.® A significant weakness:

State law does not prescribe a deadline for the Office of Hearing Examiners to issue decisions.?*®

In 2011, Michelle Lea Rydell wrote a graduate thesis examining the implementation of the open
meetings law in South Dakota.?* Of 27 complaints analyzed by Rydell, seven were from the press, one
was from an open-government group, four were from governmental bodies and 15 were filed by private
citizens.?®? Nineteen of the 27 complaints decided by the Open Meetings Commission resulted in public

reprimands.?3

Rydell noted that significant delays in the ADR process limited its success. Part of the problem was a lack
of established time limits for tasks and part of it was the geographic disparity of commission members.
Journalists would like to see a stronger punishment than a public reprimand for violators of the open
meetings law. Other citizens see the reprimand as a good middle ground that provides deterrence and

education. The commission is composed entirely of lawyers and, therefore, lacks representation by
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other stakeholders such as citizens, journalists and government officials. Despite these concerns, open-
government advocates agree that the creation of the Open Meetings Commission represents progress

for transparency and openness in South Dakota.

Plusses Minuses
Office of Hearing Examiners provides a quick, Open Meetings Commission process is subject to
cheap appeals process significant delays
Commission provides education Commission lacks diversity
Tennessee

In 2008, Tennessee revised its open records law and created the Office of Open Records Counsel to deal
with local government open records issues.?®* The Office of Open Records is located in the Comptroller

295 and serves as the main contact for complaints related to the Tennessee Public Records

of the Treasury
Act. 2 The office issues informal advisory opinions on open records issues, informally mediates disputes
concerning records and works with the Advisory Committee on Open Government on open meetings

and open records issues.

The 14-member Advisory Committee on Open Government provides guidance to the Office of Open
Records Counsel.?®” Members serving initial four-year terms are from: the Tennessee Coalition for Open
Government; the Tennessee Press Association; the Tennessee Municipal League; the Tennessee County
Services Association or the County Officials Association of Tennessee; the Tennessee School Boards
Association; Common Cause; the League of Women Voters; the Tennessee Hospital Association; the
Tennessee Association of Broadcasters; and the University of Tennessee board of regents. Members
serving initial two-year terms are from: the Tennessee Association of Chiefs of Police; the Tennessee
Sheriffs’ Association; the Society of Professional Journalists; and AARP. Members are appointed by the
Comptroller of the Treasury from a list of three nominees submitted by each group. The advisory
committee also includes the attorney general (or a designee), the chair of the Senate’s state and local

government committee and the chair of the House of Representative’s state government committee.

294 TeNN. CODE ANN. § 8-4-601.

235 Tennessee Comptroller of the Treasury Office of Open Records Counsel,
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ADR Process: The Office of Open Records Counsel mediates records disputes between local
governmental entities and citizens, but does not mediate disputes involving state government. State
officials consult with the attorney general.?®® While citizens can consult with the Office of Open Records

Counsel, they still must go to court if an agency refuses to hand over public records.

Remedies and Appeals: Any opinions issued by the Office of Open Records are advisory, and citizens

seeking enforcement of public records or open meetings laws must go to court.

Results and Perceived Success: A 2014 annual report shows 1,697 inquiries for 2013-14, with 816
coming from citizens, 138 from the media and 743 from government sources.?® Of those inquiries,
1,432 related to public records, 216 to open meetings, and 37 to both public records and meetings. The

number of inquiries has grown each year from 600 in 2008-09 to 1,408 in 2012-13.

While the Office of Open Records Counsel responds to many inquiries and offers informal mediation,
many attorneys and journalists in Tennessee are dissatisfied.3® Elisha Hodge of the Tennessee Open
Records Counsel says her office typically assists citizens facing records disputes within 24 hours and
closes cases within three days on average. Ironically, the advisory committee that serves the Office of

Open Records Counsel and the rest of the legislature is not subject to the open records law.3!

Many in Tennessee see the Open Records Counsel as a step in the right direction. Prior to the creation of
the Office of Open Records Counsel there was no independent, third-party authority to assist citizens
with records disputes and provide knowledge and transparency to citizens.3%? The major limitation of the
office is its lack of enforcement power beyond the moral authority that comes with its affiliation with

the Office of the Comptroller, the auditing arm of the government.

Plusses Minuses

Office of Open Records Counsel provides timely Still have to go to court for open records
assistance to citizens with disputes

Third-party assistance with public records Lack of enforcement power

298 TgNN. CODE ANN. § 8-4-601(b).
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Texas

The Texas Public Information Act establishes an open records steering committee consisting of
representatives from five government agencies, members of the public and local government
representatives appointed by the attorney general 3% In addition, the attorney general has a statutory
interpretation role. Requesters and governmental bodies are required to consult the attorney general

before claiming exemptions or proceeding to litigation.

Several divisions of the attorney general’s office are involved in open government, including the Open
Records Division, the Opinion Committee and the Public Information Coordinator.3% The Open Records
Division is responsible for issuing decisions and rulings that determine whether information is public
under Texas laws. The Open Records Division also enforces these decisions. The Opinion Committee
issues advisory opinions on a variety of legal issues, including the Open Meetings Act. The Public

Information Coordinator handles open records requests made of the attorney general.

ADR Process: If a governmental body wishes to withhold records from a requester, and there has not
been a previous attorney general’s determination on the disclosure of those records, it must ask the
attorney general for a decision within 10 business days of receiving the request.3® The governmental
body must notify the requester that it plans to withhold the requested information and provide a copy
of the written communication to the attorney general.3° Within 15 days of receiving the request, the
governmental body must provide reasons for withholding the information, evidence of the date of
receipt of the request, a copy of the request and a copy of the requested information or a sample of the
information. If the attorney general or a court has previously found the record type to be public, the

statute prohibits a governmental body from asking the attorney general to rule.3"’

The attorney general issues a written opinion within 60 working days after receiving the request.3® This
time period can be extended by 20 working days. If the attorney general determines that the

information is public, the governmental body must file a cause of action seeking relief from compliance

303 Texas Government Code § 552.009.

304 Office of the Attorney General of Texas, Open Government, https://www.texasattorneygeneral.gov/og/open-
government#divisions.

305 Texas Government Code § 552.301(b).

306 /d. § 552.301(d).

307 |d. § 552.301(f).

308 |d. § 552.306.
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within 10 days after the receipt date of the decision in order to avoid criminal violation of the act.3® The

governmental body may not sue the requester.31°

The attorney general’s office can pursue civil actions in open-government cases but cannot prosecute
those complaints in criminal court. The attorney general does not have jurisdiction over Texas Open

Meetings Act violations. That responsibility remains with district courts and county or district attorneys.

Remedies and Appeals: A citizen can bring suit for writ of mandamus for refusal to request an attorney
general’s decision or refusal to supply public information or information that the attorney general

determined is a public record.3!

The governmental body or the requester may appeal an attorney general decision to Travis County
district court.3'2 Third parties can appeal an attorney general decision to Travis County district court if
the entity claims a proprietary interest in the information affected by the decision or a privacy interest

in the information that a confidentiality law or judicial decision is designed to protect.

Results and Perceived Success: Texas scored an F in public access to information from the State
Integrity Investigation, ranking 48 out of 50 states.3!* The main criticism is that after the attorney
general has ruled on records-request denials, the only avenue for an appeal is the state district court,
which can be a lengthy and expensive process. Despite legislating a unique and proactive approach to

open government, in practice records requesters are often forced to go to court to resolve their appeals.

Plusses Minuses

Records are presumed to be open and the After attorney general ruling only option is court
attorney general must approve exemptions

309 |d. § 552.353.

310 /d. § 552.324, 325.

311 |d, § 552.321.

312 |d. § 552.008.

313 “Texas - Public Access to Information,” 2015 State Integrity Investigation, available at:
https://www.publicintegrity.org/2015/11/09/18532/texas-gets-d-grade-2015-state-integrity-investigation.
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Utah

The Government Records Access and Management Act (GRAMA) created the State Records Committee
in 1992.314 The seven-member committee is located within the Department of Administration.3'> Two ex
officio members are the director of the Division of State History and the governor.3'® The governor
appoints five other members with the consent of the Senate, including a private sector professional who
creates or manages records that, if created by a governmental entity, would be private or controlled;
two citizen members; one elected official representing political subdivisions; and one individual

representing news media.3’” Members typically serve four-year staggered terms.3®

The Government Records Ombudsman program was created during the 2012 legislative session to serve

as an additional resource for public records requesters.3®

ADR Process: Spurned requesters have two options to appeal denied records requests. First, they can
appeal to the head of the state agency that denied their request. Second, they can appeal to the State

Records Committee. If they still fail to obtain the relief they desire, they can appeal to district court.

The State Records Committee meets at least once a quarter to resolve disputes concerning requests
made under Utah’s Government Records Access and Management Act.3?° The records committee
creates its own rules to govern its proceedings.3?! There must be a quorum of five members available in

order to proceed with business transactions.3?2

Remedies and Appeals: The State Records Committee serves as an appeals board when a public agency
denies a public records request.3® A party that disputes the committee’s order may petition for review
in district court. The committee’s legal counsel files briefs, conducts oral arguments and attends

hearings.3*

314 UTAH CoDE ANN. § 63G-2-501.

315 4.

316 /4.
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319 Utah, “State Records 2014 Annual Report,” 1 (2014), http://archives.utah.gov/src/SRC-2014-Annual-Report.pdf.
320 Utah Department of Administrative Services, Division of Archives & Records Service, http://archives.utah.gov/src/.
321 UtaH CoDpE ANN. § 63G, Chapter 3; Utah Administrative Rulemaking Act.

322 UYtah, “State Records 2014 Annual Report,” 1 (2014), http://archives.utah.gov/src/SRC-2014-Annual-Report.pdf.
33 |d. at 2.
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Results and Perceived Success: The State Records Committee’s 2014 annual report noted that 33
percent of the requested hearings were directly resolved through the Government Records Ombudsman
program.3?®> The committee received 81 requests for hearings from the public, representing a 58 percent

increase from the previous year.3% In 2014, the committee held 12 meetings.3?’

Many local ordinances previously suggested requesters could only appeal to district court and,
therefore, allowed those entities to opt out of records committee appeals.32® This inconsistency was
resolved in 2015 when the Utah legislature amended the GRAMA with a provision that requires all
appeals from local jurisdictions go through the State Records Committee before they can go to court.3*
The effectiveness of the State Records Committee, combined with the additional help provided by the
Government Records Ombudsman, resulted in the 2015 State Integrity Investigation giving Utah a score

of 70 for public access to information, good enough for second in the nation.33°

Plusses Minuses

Ombudsman provides information

State Records Committee provides meaningful

appeal mechanism

Virginia
Virginia created the Freedom of Information Advisory Council (FOIAC) in 2000 to encourage and
facilitate compliance with the Virginia Freedom of Information Act (FOIA).33! The FOIAC is a public
access-specific agency within the legislative branch. Prior to the creation of the FOIAC, disputes were

primarily resolved through litigation and judicial enforcement.3*2

325 d, at 1.

326 4.

327 |d, at 2.

328 )Joel Campbell, “State panel, not courts, should handle appeals for records,” The Salt Lake Tribune (Dec. 10, 2010),
http://www.sltrib.com/sltrib/home/50852075-76/records-committee-state-government.html.csp.

329 “Utah — Public Access to Information,” 2015 State Integrity Investigation, available at:
https://www.publicintegrity.org/2015/11/09/18537/utah-gets-d-grade-2015-state-integrity-investigation.
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The council has 12 members. 333 The three permanent members are the attorney general or a designee,
the Librarian of Virginia and the director of the Division of Legislative Services. The speaker of the House
of Delegates appoints four members, including a member of the House of Delegates and three non-
legislative citizen members, one of whom is a representative of the news media. The Senate Rules
Committee appoints three members: one member of the Senate, one officer of local government and
one citizen at-large member. The final two members are non-legislative citizen members, one of whom
shall not be a state employee, appointed by the governor.3* The council is part of the Division of

Legislative Services to protect it from direct political pressure .3

ADR Process: The FOIAC cannot compel the production of documents or issue orders, but instead
renders advisory opinions that clarify the law and provide guidance to government agencies.*® The
FOIAC does not have the authority to mediate disputes, but the public can call upon it as a resource to
issue advisory opinions that have persuasive value.¥” The FOIAC issues formal written opinions as well
as informal opinions through email or telephone calls.3*® During 2014, two FOIAC attorneys fielded 1,494
inquiries (873 government, 467 citizen, 148 news media) and issued six formal written opinions (one
government, two citizen, three news media).3® The FOIAC issues written opinions upon request on a

first-come, first-served basis.3*

Remedies and Appeals: FOIAC opinions are merely advisory and not binding. Therefore, FOI disputes,

appeals and remedies are still funneled through the courts systems.

Results and Perceived Success: Before the creation of FOIAC, costly and time-consuming litigation was
the only mechanism for resolving records disputes, which frustrated advocates for journalists and
citizens.3* While the creation of the FOIAC does not provide an alternative to litigation, it does provide a

powerful voice in the FOI conversation. One of the main consequences of the creation of the FOIAC has

333 Virginia Freedom of Information Advisory Council, “Report of the Virginia Freedom of Information Advisory Council,” 1
(Dec. 17, 2014), http://foiacouncil.dls.virginia.gov/2014ar.pdf.
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335 V. H. Doc. No. 106 at 33.
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338 The Freedom of Information Advisory Council, “2014 Annual Report,” State of Virginia 24 (2014),
http://foiacouncil.dls.virginia.gov/2014ar.pdf.
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been increased legislation involving the FOIA.3*? Legislators turn to the FOIAC for advice and research

regarding FOI issues.3*?

Some citizens still believe that a body besides the courts and the FOIAC is necessary to help handle FOI
disputes. The Virginia Coalition for Open Government surveyed government officials, the news media
and general public. One suggestion was the development of “an FOIA fairness organization that would
take the ball on a few actions each year and drive the issue to conclusion.”3** Another suggestion: “A
mediator to handle issues between citizens and public agencies. Having to go through an attorney and
the courts is cumbersome and expensive and discourages people from pursuing their right to access

public information.”3%

Plusses Minuses

Increased awareness about FOI issues and a useful | Non-binding opinions means the public may still
resource for government and members of the need to litigate records disputes
public

Not really an ADR method

Washington

In 2005, the attorney general created the position of Open Government Ombudsman, also called the
Assistant Attorney General for Open Government.>*® The Washington Public Records Act does not
contain a specific provision for the ombudsman. The position has fluctuated between a full-time and

half-time role depending on the budget for the attorney general’s office.3*”

ADR Process: The ombudsman’s role is to help public agencies and citizens comply with the Public

Disclosure Act**® and the Open Public Meetings Act.3* A citizen or public agency can call or email the
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ombudsman, who may provide an informal written analysis and follow up with the agency and ask it to

reconsider its position where appropriate.3*®

Remedies and Appeals: The opinions of the ombudsman are non-binding; however, they may be

persuasive to the agency or to a court considering a public access dispute.3>!

Results and Perceived Success: The ombudsman has been a useful and helpful mechanism in educating
citizens and officials who are not familiar with the law.3>> The ombudsman also saves the state and local

government money by providing information that helps avoid lawsuits and protracted court battles.3>3

The ombudsman’s opinions are non-binding and, therefore, many cases may ultimately head to
litigation anyway. Also, while the ombudsman position is currently full time, it is easy for the

government to reduce the role under budgetary constraints because it is not statutorily created role.

Plusses Minuses
Saves government money Lack of enforcement.
Provides valuable education on public access Not a statutory role
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