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ORDER REGARDING JUDGMENT ON THE PLEADINGS

I.

INTRODUCTION
This matter comes before the Court on the PHWLWLRQHU¶V³Motion for Judgment on the

Pleadings, or alternatively, Motion IRU6XPPDU\-XGJPHQW´filed by the City of Loveland,
&RORUDGRDQG:LOOLDP&DKLOO/RYHODQG&LW\0DQDJHU ³&LW\´ and the 5HVSRQGHQW¶V³Cross

Motion for Judgment on the Pleadings and Opposition to PHWLWLRQHUV¶Motion for Judgment on
the Pleadings or, Alternatively, Motion for Summary Judgment´ filed by Prairie Mountain
3XEOLVKLQJ&RPSDQ\//3DQG.HQ$PXQGVRQ FROOHFWLYHO\³3UDLULH0RXQWDLQ´ 1 The Court
has considered the pleadings, the SDUWLHV¶UHVSRQVHDQGUHSO\EULHIVILOHGZLth respect to the
cross-motions, along with all the exhibits attached to those documents, and the arguments
offered at oral argument.
II.

FACTUAL BACKGROUND
The Court finds that the following facts are not disputed:
The City, a home rule municipality, established its Municipal Charter ³&KDUWHU´

pursuant to Article XX, § 6 to the Colorado Constitution. Under the Charter, the Loveland City
&RXQFLO ³&RXQFLO´ LVa body made up of eight members and a mayor. Prairie Mountain
publishes a daily newspaper in Loveland, Colorado called the Loveland Daily Reporter-Herald.
In March, 2010, the City began searching for a new city manager. On August 3, 2010,
the City announced the names of three finalists it would consider for the position. It also made
public all records submitted by or on behalf of the finalists with certain exceptions. None of the
finalists were employees of the City.
On August 20, 2010, at a special open session, the Council elected to convene an
executive session for the purpose of conducting a panel-activity interview with the three finalists,
to discuss the activity outside the presence of those applicants, to finalize interview questions, to
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Prairie Mountain substituted for Lehman Communications Corporation as the
Respondent and as a counterclaim plaintiff in this action after it acquired the Loveland ReporterHerald. In the interests of simplicity, the Court will refer to Prairie Mountain throughout,
although some of the actions referred to were taken by Lehman Communications prior to the
substitution.
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conduct three successive individual interviews with the finalists, and to receive legal advice from
WKH&LW\¶VDWWRUney on these matters.
On August 24, 2010, in a regular open session, the Council elected again to convene an
executive session. This session¶VSXUSRVHZDVWRreceive LQIRUPDWLRQIURPWKH&LW\¶V
management team regarding their interview of the three finalists, to discuss each of the finalists
and matters related to the hiring decision, and to receive legal advice about the decision.
On August 26, 2010, at a special open session, the Council elected to convene a third
executive session. The VHVVLRQ¶V purpose was to discuss the hiring of the new city manager and
the appointment of an interim city manager, to instruct negotiators, and to receive legal advice
regarding these matters.
On August 27, 2010, the City, through its director of human resources, issued a press
release stating one of the three finalists had been eliminated from consideration, and that the
Council would consider at its regular meeting on September 7 the appointment of the Assistant
City Manager as the Acting City Manager until the newly appointed City Manager started. On
September 2, 2010, Prairie Mountain, through its attorney, sent the City a letter requesting that it
release the audio recordings of its three August executive sessions, citing the Colorado Open
MeetinJV/DZ ³&20/´ aQGWKH&RORUDGR2SHQ5HFRUGV$FW ³&25$´ DVDXWKRULW\
On September 7, 2010, during its regular open session, the Council adopted a resolution
appointing the assistant city manager as the acting City Manager and a motion to finalize
negotiations and a contract with one of the finalists for the job as permanent City Manager. At
this session, the Council also elected to convene a fourth executive session with the stated
purpose of receiving legal advice regarding Prairie Mountain¶VUHTXHVt in its September 2 letter,
determining negotiating positions, developing negotiating strategies regarding the two remaining
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finalists, and instructing WKH&LW\¶Vnegotiators concerning Prairie Mountain¶VUHTXHVWIRUWKH
August recordings.
On September 8, 2010, the City and the custodian of records, through the City Attorney,
ILOHGD³3HWLWLRQIRU'HFODUDWRU\5HOLHI´ with this Court, which is the subject of this action. In
this Petition, the City requested ³DGHWHUPLQDWLRQDQGGHFODUDWLRQRIWKH&LW\¶V and the Official
&XVWRGLDQ¶VULJKWVGXWLHVDQGREOLJDWLRQVXQGHUWKH>&@20/&25$DQGWKH>@&KDUWHUUHODWHG
WRWKHUHTXHVWIRUSXEOLFGLVFORVXUH´RIWKHUHFRUGLQJVRIWKHH[HFXWLYHVHVVLRQV
On September 14, 2010, at a special meeting, the Council adopted a resolution appointing
William D. Cahill as the City Manager, effective November 1, 2010, and approving an
employment agreement with him. On that same date, Prairie Mountain sent the City a letter
stating that WKH&RXQFLO¶V fourth executive session was also in violation of the COML because it
was convened, in part, to authorize the city attorney to file the petition for judicial review.
The executive sessions on August 20, August 24, and August 26 executive sessions were
all digitally recorded. Only brief portions at the beginning and the end of the September 7
executive session were digitally recorded on the grounds that the balance of the session
constituted attorney-client communication.
On October 13, 2010, Prairie Mountain ILOHGLWV³5HVSonse and Counterclaims´ In its
First Counterclaim, Prairie Mountain requests that the Court conduct an in camera review of the
recordings of the executive sessions to determine whether the Council violated the COML and, if
it finds such a violation, to order that the appropriate portions of the recordings be open for
public inspection. In its other three counterclaims, Prairie Mountain requests the Court declare
WKHIROORZLQJ  WKDW³WKHKLULQJRIWKH&LW\0DQDJHUXQGHUWKHIDFWVDVDYHUUHGKHUHLQLs not a
PDWWHURISXUHO\ORFDOFRQFHUQ´  WKDWWKH&RXQFLO³FDQQRWODZIXOO\FRQYHQHDQH[HFXWLYH
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VHVVLRQPHHWLQJWRGLVFXVVFDQGLGDWHVIRUSXEOLFHPSOR\PHQWXQGHUWKHµSHUVRQQHOPDWWHUV¶
H[HPSWLRQRIWKH>&20/@´DQG  WKDWWKH&RXQFLO³LVSURKLELWHd under the COML from
PDNLQJDQ\µLQIRUPDO¶GHFLVLRQVE\YRWHFRQVHQVXVRURWKHUPHDQVLQWKHFRXUVHRIDQ
H[HFXWLYHVHVVLRQ´ The City filed its Reply to the Counterclaims on November 2, 2010. The
Counterclaims were amended, with Court leave, on November 29, 2010, and the City filed its
Reply to the Amended Counterclaims on December 16, 2011, closing pleadings in the case.
Following a case management conference, the Court established a schedule to allow the
parties to file and brief cross-motions, with the City and Prairie Mountain both having an
RSSRUWXQLW\WRILOHDQRSHQLQJEULHILQVXSSRUWRILWVPRWLRQDUHVSRQVHWRWKHRWKHUSDUW\¶V
motion, and a reply in support of its own motion. This briefing was completed on April 7, 2011,
and the Court held oral argument on the motions on May 13, 2011.
III.

LEGAL STANDARD FOR MOTION FOR JUDGMENT ON THE PLEADINGS
In considering a motion for judgment on the pleadings, the trial court must construe the

allegations of the pleadings strictly against the movant, must consider the allegations of the
opposing party's pleadings as true, and should not grant the motion unless the pleadings
themselves show that the matter can be determined on the pleadings. Platt v. Aspenwood Condo.
Ass'n, Inc., 214 P.3d 1060, 1066 (Colo. App. 2009). Entry of judgment on the pleadings is
proper only if the material facts are undisputed and the movant is entitled to judgment as a matter
of law. Quiroz v. Goff, 46 P.3d 486, 488 (Colo. App. 2002).
C.R.C.P. Rule 12(c) states that if matters outside the pleadings are presented on a motion
IRUMXGJPHQWRQWKHSOHDGLQJV³DQGQRWH[FOXGHGE\WKHFRXUW´WKHPRWLRQ³VKDOOEHWUHDWHGDV
one for summary judgment pursuant to Rule 56.´ A document that is referred to in the pleading,
however, even though not formally incorporated by reference or attached to the pleading, is not
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FRQVLGHUHGD³PDWWHURXWVLGHWKHSleading,´and may be considered on a motion to dismiss
without converting the motion to one for summary judgment. Walker v. Van Laningham, 148
P.3d 391, 397 (Colo. App. 2006) (citing Yadon v. Lowry,126 P.3d 332, 336 (Colo. App. 2005)).
Here, the Court finds the pleadings and those documents referenced therein to be sufficient to
enter judgment on the pleadings. Accordingly, the Court does not apply the summary judgment
standard pursuant to C.R.C.P. Rule 56.
IV.

ANALYSIS OF REQUESTS FOR DECLARATORY RELIEF
A.

Legal Standard for Declaratory Relief

Under C.R.C.P. 57 and C.R.S. §§ 13-51-101 to 115, the Court has the power to declare
ULJKWVVWDWXVDQGRWKHUOHJDOUHODWLRQV³DIIHFWHGE\DVWDWXWH´ZKHWKHURUQRWIXUWKHUUHOLHILVRU
FRXOGEHFODLPHGDVORQJDVWKHSURFHHGLQJLVEDVHGXSRQDQ³H[LVWLQJOHJDOFRQWURYHUV\WKDWFDQ
be effectively resolved by a declaratory judgment, and not a mere possibility of a future legal
GLVSXWHRYHUVRPHLVVXH´Bd. RI&RXQW\&RPP¶UV/D3ODWD&RXQW\Y%RZHQ(GZDUGV$VVRFV
Inc., 830 P.2d 1045, 1053 (Colo. 1992). To the extent that a declaratory relief action involves
the determination of issues of fact, the parties may demand a jury trial just as they could in other
civil actions. C.R.S. § 13-51-113; C.R.C.P. 57(m).
B.

Executive Sessions with Respect to Selection and Appointment of the City
Manager

The primary issue in this case is whether the City properly convened executive sessions
to consider non-employee applicants for the position of City Manager. These executive sessions
occurred during the three executive sessions that occurred in August, 2010. The City maintains
that the question is controlled by its Charter, that the Charter allows it to convene such executive
sessions, and, alternatively, that the COML also allows such sessions. Prairie Mountain
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contends that the question is controlled by the COML, that the COML forbids such executive
sessions, and, alternatively, that such sessions are prohibited under the Charter as well.
In resolving this dispute, the Court will first consider the general legal principles
applicable to a question involving a potential conflict between a state law and a local law or
action, and consider the analytical structure appropriate to this case. Because the Court
concludes that the COML does not abrogate a power granted solely to the City by the
constitution, it then engages in a multi-factor inquiry as mandated by the controlling case law,
and determines WKDWWKH³PDWWHU´DWLVVXHLVRQHRIPL[HGVWDWHDQGORFDOFRQFHUQ,WWKHQ
interprets the applicable provisions of the COML and the Charter to determine what they allow
and whether they conflict.
1.

General Legal Principles

The City is a home-rule municipality pursuant to Article XX of the Colorado
Constitution. Section 6 of Article XX ³6HFWLRQ´ , sometimes referred to as WKH³+RPH5XOH
Amendment,´ was adopted by Colorado voters in 1912 and grants ³home rule´ powers to
municipalities operating under its provisions. City & County of Denver v. State, 788 P.2d 764,
766 (Colo. 1990). This constitutional shift of authority altered the basic relationship between
home rule municipalities and the General Assembly by providing home rule municipalities the
same power to regulate local affairs as that possessed by legislature with respect to statewide
matters. Fraternal Order of Police v. City & County of Denver, 926 P.2d 582, 587 (Colo.1996).
As relevant in this case, Section 6 provides that:
[S]uch a city or town . . . shall have the powers set out [in this article], and
all other powers necessary, requisite or proper for the government and
administration of its local and municipal matters, including the power to
legislate upon, provide, regulate, conduct and control:
7

a.
The creation and terms of municipal officers, agencies and
employments; the definition, regulation and alteration of the powers,
duties, qualifications and terms or tenure of all municipal officers, agents
and employees[.]
In determining whether the municipal charter supersedes state legislation, the Colorado
Supreme Court has recognized three broad categories of regulatory matters: matters of statewide
concern, matters of local concern, and matters of mixed state and local concern. For matters of
statewide concern, the state legislature has total authority and municipalities have no power to
act unless authorized by state statute or the constitution. Town of Telluride v. Lot Thirty-Four
Venture, LLC, 3 P.3d 30, 37 (Colo. 2000) ³Telluride I´ . If the matter is one of purely local
concern, both home-rule municipalities and the state may legislate, but if the home-rule
ordinance conflicts with a state statute regulating the same, the home-rule provision supersedes
the conflicting state provision. Id; see also, e.g. Town of Telluride v. San Miguel Valley Corp.,
185 P.3d 161, 171 (Colo. 2008) ³Telluride II´ ; Denver v. State, 788 P.2d at 767 (finding a state
statute unconstitutional because it conflicted with a local initiative on a matter of local concern).
If the matter is one of mixed state and local concern, the two provisions may coexist to the
degree that they do not conflict, but if they do conflict, the state statute supersedes the home-rule
authority. Telluride I, 3 P.3d at 37. ³7KHWHVWWRGHWHUPLQHZKHWKHUDFRQIOLFWH[LVWVLVZKHWKHU
the home-UXOHFLW\¶VRUGLQDQFHVFKHPHDXWKRUL]HVZKDWWKHVWDWHOHJLVODWLRQIRUELGVRUIRUELGV
what the state legislation authRUL]HV´City of Commerce City v. State, 40 P.3d 1273, 1284 (Colo.
2002).
7KH&RORUDGR6XSUHPH&RXUWKDVVWDWHGWKDW³WKHUHLVQROLWPXV-like indicator for
UHVROYLQJZKHWKHUDPDWWHULVRIORFDOVWDWHZLGHRUPL[HGFRQFHUQ´Telluride I, 3 P.3d at 37
(citing 1DW¶O$GYHU&RY'HSWRI+LJKZD\V, 751 P.2d 632, 635 (Colo. 1988)). Because
8

interests often merge or overlap, courts have not developed a specific test and must determine the
category in which a particular matter belongs on a case-by-case basis. City of Commerce, 40
P.3d at 1280. In making this determination, DFRXUWPXVWORRNDWWKH³WRWDOLW\RIWKH
circumstances,´examining both facts and policy. City of Northglenn v. Ibarra, 62 P.3d 151,
155-56 (Colo. 2003); City and County of Denver v. Qwest Corp., 18 P.3d 748, 755 (Colo. .
2001).
However, the Colorado Supreme Court has also declined to engage in such an inquiry in
cases where it found that the issue at hand was a ³conflict between a statute and the state
FRQVWLWXWLRQ´Telluride II, 185 P.3d at 169. In Telluride IIWKH&RXUWKHOGWKDW³QRDQDO\VLVRI
competing state and local interests is necessary where a statute purports to take away home rule
SRZHUVJUDQWHGE\WKHFRQVWLWXWLRQ´Id.; see also Gosliner v. Denver Election Comm'n, 552 P.2d
1010, 1012 (Colo. 1976) ³The legislature may not with one broad stroke nullify a
constitutionally-created power.´); Town of Frisco v. Baum, 90 P.3d 845, 849-50 (Colo. 2004)
(holding that Section 6 grants home rule city power to determine municipal court jurisdiction
regarding matters of local and municipal concern, even where such a determination may effect
the jurisdiction of the district court).
In cases that, unlike Telluride II, do not involve a direct conflict between a state statute
and the state constitution, the court generally weighs four factors in making its assessment: (1)
the need for statewide uniformity; (2) the impact of municipal regulations on persons living
outside the municipal limits (i.e., extraterritorial impact); (3) historical considerations; and (4)
whether the Colorado Constitution specifically commits the matter to state or local regulations.
Ibarra, 62 P.3d at 156; Denver v. State, 788 P.2d at 768-71. In addition, the Colorado Supreme
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Court has stated that the GeneUDO$VVHPEO\¶VGHFODUDWLRQWKDWDQLVVXHLVDPDWWHURIVWatewide
FRQFHUQZKLOHUHOHYDQWWRDFRXUW¶VLQTXLU\ is not determinative. Telluride I, 3 P.3d at 37.

2.

The Need for Multi-Factor Inquiry under Denver v. State

The City first argues that the Court need not engage in a multi-factor, case-specific
inquiry in this case because, like Telluride II and other cases, it is a case ZKHUH³DVWDWXWH
SXUSRUWVWRWDNHDZD\KRPHUXOHSRZHUVJUDQWHGE\WKHFRQVWLWXWLRQ´3GDW
Specifically, the &LW\FODLPVWKDW6HFWLRQ D JLYHVLWWKHSRZHU³WRFRQGXFWDQGFRQWUROLWV
VHOHFWLRQRIPXQLFLSDORIILFHUVDQGHPSOR\HHV´DSRZHUWKDWQHFHVVDULO\RULPSOLFLWO\LQFOXGHV
the power of the Council to determine for itself when it may convene an executive session.
Prairie Mountain responds that there is no conflict between the COML and Section 6
EHFDXVH6HFWLRQFRQFHUQVRQO\WKH³SRZHUVWRHVWDEOLVKDQGUHJXODWHWKHFRQWRXUVRIPXQLFLSDO
RIILFHV´RU³WKHVXEVWDQWLYHSDUDPHWHUV´RIVXFKRIILFHVZKLOHWKH&20/DGGUHVVHVRQO\³KRZ
PHHWLQJVRISXEOLFERGLHVDUHWREHFRQGXFWHG´$WPRVWDFFRUGLQJWRPrairie Mountain, the
&20/FRQVWLWXWHVDSHUPLVVLEOH³UHJXODWLRQ´RIWKH&LW\¶VH[HUFLVHRILWVSRZHUVQRWWKHW\SHRI
³DEURJDWLRQ´DWLVVXHLQTelluride II.
As is frequently the case in disputes with a constitutional dimension, the framing of an
issue SOD\VDIXQGDPHQWDOUROHLQLWVUHVROXWLRQ7KHUHIRUHWKLV³IUDPLQJ´VKRXOGEHDGGUHVVHG
explicitly, DWWKHEHJLQQLQJRIWKHDQDO\VLV,QWKH&RXUW¶VYLHw, Prairie Mountain¶VDSSURDFKWR
WKH³PDWWHU,´ i.e., the issue that may be of statewide concern, local concern, or mixed statewide
and local concern, properly focuses the analysis on the real concerns in this case. Following this
approach, the Court frames the matter at issue as follows: the conduct of Council meetings
related to the appointment of a City Manager by the Council.
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7KH&RXUWGLVDJUHHVZLWKWKH&LW\¶VSRVLWLRQWKDWWKH³PDWWHU´ at issue LV³WKHSURFHVVD
home rule city follows to hire its FLW\PDQDJHU´³0HPRUDQGXP%ULHILQ6XSSRUWRI3HWLWLRQHU¶V
0RWLRQIRU-XGJPHQWRQWKH3OHDGLQJVRU$OWHUQDWLYHO\0RWLRQIRU6XPPDU\-XGJPHQW´
³&LW\¶V2S%U´ DWSsee also id. DWS GHVFULELQJPDWWHUDWLVVXHDV³SURFHVVHVDQG
procedures for KLULQJD&LW\0DQDJHU´ 1RULVWKH³PDWWHU´WKH&LW\¶VSRZHUWRVHOHFWD
particular individual as its manager or establish the qualifications or tenure of that office, id. at
21-RULWV³LQWHUHVWLQKLULQJTXDOLILHGLQGLYLGXDOV´id. at 25. These characterizations of the
matter at issue paint with too broad a brush, thus distorting and needlessly expanding the analysis
of the relationship between the COML²which has at most a limited effect RQWKH³SURFHVV´RI
selecting a City Manager²and the power granted to home rule cities under Section 6(a).
In some respects, *RVOLQHUY'HQYHU(OHFWLRQ&RPP¶Q, 552 P.2d 1010 (Colo. 1976), is
the case most closely on point with this case. In that case, the Colorado Supreme Court, without
engaging in any multi-fDFWRUDQDO\VLVKHOGWKDWDKRPHUXOHPXQLFLSDOLW\¶VSOHQDU\SRZHURYHU
municipal elections superseded any restrictions on executive sessions in the version of the
COML then in effect, so as to allow the Denver Election Commission to hold an executive
session to examine the validity of signatures on recall petitions. Id. The section relied on in
GoslinerKRZHYHUDUWLFOH;;VHFWLRQ G JUDQWVSRZHUWRKRPHUXOHPXQLFLSDOLWLHVRYHU³>D@OO
PDWWHUVSHUWDLQLQJWRPXQLFLSDOHOHFWLRQVLQVXFKFLW\RUWRZQ´ This blanket authority over
elections contrasts with the more precisely defined power granted under Section 6(a) and
distinguishes Gosliner from this case.
Similarly, in Baum WKH&RXUWFRQVLGHUHGDKRPHUXOHPXQLFLSDOLW\¶VSRZHUZLWKUHVSHFW
to the creation and definition of jurisdiction of a municipal court. 90 P.3d at 845-46. The Baum
court concluded that this power, with respect to matters of local and municipal concern, controls
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over any conflict with the jurisdiction of the district court because RIWKHFRQVWLWXWLRQ¶V³VSHFLILF
JUDQWRIDXWKRULW\WRGHILQHWKHMXULVGLFWLRQRIWKHLUFRXUWV´LQDUW;;VHFWLRQ F . Again, the
specific grant of power over the precise matter at issue stands in contrast to the relationship
between the matter at issue in this case and the power under Section 6(a).
The City also argues that the power to determine the conduct of public meetings
regarding appointment of City officials by the Council is, if not expressly granted by Section
6(a), at least implicit in the powers granted by that provision. In making this argument, the City
relies on the discussion in Telluride II UHMHFWLQJWKHDUJXPHQWWKDWWKHUHZHUH³WZRVHSDUDWH
echelons of condemnation powers under article XX²WKRVHH[SUHVVDQGWKRVHLPSOLHG´
P.3d at 170. Telluride II, howevHUGRHVQRWVXSSRUWWKH&LW\¶V position. The Telluride II court
rejected the argument UHJDUGLQJ³WZRHFKHORQV´RISRZHU because it concluded that the power to
condemn property outside city boundaries for parks, recreation, open space or similar purposes
power is not merely ³LPSOLHG´ by the express grant of art. XX, section 1. Rather, it held,
following a long line of precedent, that this power, involving one of the ³ODZIXOSXEOLc, local,
and municipal purpose[s]´ for which a home rule municipality may use its condemnation power,
is part of the express power granted by art. XX, section 1. Id. In this case, however, the Court
knows of no authority for the proposition that the power regarding municipal officials, agents
and employees expressly includes the power to determine the conduct of related public meetings.
,QVXPWKH&RXUWDJUHHVZLWK3UDLULH0RXQWDLQWKDWWKHFRQIOLFWEHWZHHQWKH&LW\¶V
powers under Section 6(a) and the COML is not the type of clear conflict addressed in the cases
relied on by the City, i.e., Telluride II, Baum, and Gosliner. In contrast to those cases, the
&20/¶VSURYLVLRQVUHJDUGLQJWKHFRQGXFWRISXEOLFPHHWLQJVGRQRWGLUHFWO\SUHYHQWWKH&LW\
from exercising its constitutional power regardiQJWKH³FUHDWLRQDQGWHUPVRIPXQLFLSDORIILFHUV
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DJHQFLHVDQGHPSOR\PHQWV´RUWRGHILQHUHJXODWHDQGDOWHU³WKHSRZHUVGXWLHVTXDOLILFDWLRQV
DQGWHUPVRUWHQXUHRIDOOPXQLFLSDORIILFHUVDJHQWVDQGHPSOR\HHV´(YHQDVVXPLQJDV3UDLULH
Mountain apparHQWO\FRQFHGHVWKDW6HFWLRQ D LQFOXGHVWKHSRZHUWRHVWDEOLVKWKH³SURFHVVRI
LGHQWLI\LQJDQGVHOHFWLQJDQLQGLYLGXDOWRILOO´WKHSRVLWLRQRIFLW\PDQDJHUWKH&RXUWFRQFOXGHV
that the COML provisions regarding public meetings amounts at most to the type of regulation of
that process contemplated by the Colorado Supreme Court in Telluride II. 185 P.3d at 170 n. 8
VWDWLQJWKDW³>R@XUSDVWFDVHVLQGLFDWHWKDWDOWKRXJKWKHOHJLVODWXUHPD\QRWprohibit the exercise
of article XX powers, it may regulate the exercise of those powers in areas of statewide or mixed
VWDWHDQGORFDOFRQFHUQ´FLWLQJDVH[DPSOHV Commerce City and Denver v. Bd. of County
&RPP¶UV, 782 P.2d 753, 762 (Colo. 1989)).
Accordingly, the Court concludes that it must conduct the multi-factor inquiry under
Denver v. State and similar cases. However, as discussed further below, in conducting this
inquiry it must still consider the contours of the grant of power in Section 6(a) in determining
whether the matter at issue is one of statewide, local or mixed concern.
3.

The Multi-Factor Inquiry

Uniformity. Under the first factor, the court must analyze whether the State has a
pervading interest in uniform regulations statewide in the matter at issue, that is, the conduct of
meetings related to the appointment of a officials by home-rule cities and towns. Telluride I, 3
P.3d at 37. Although the Court has stated that uniformity in itself is no virtue, Denver v. State,
788 P.2d at 769VWDWHZLGHXQLIRUPLW\PD\EH³QHFHVVDU\ZKHQLWDFKLeves and maintains specific
VWDWHJRDOV´Ibarra, 62 P.3d at 160. In applying this fact, the Court has also looked at the need
for cooperation between the municipality and the State, e.g., Commerce City, 40 P.3d at 1281,
the impact of changing conditions, such as advances in technology, id. at 1280-81 (citing cases),
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and the expectations of consistency of state residents, e.g., id. at 1281; see also Telluride I, 3
P.3d at 38.
Analysis of this factor is difficult for the Court in this case because it requires LW³WRPDNH
RUWRZHLJKSROLF\´regarding actions that, unlike those in other cases, do not have a concrete or
easily identifiable impact. On one hand, like Prairie Mountain, one might consider uniform open
meeting laws to be a foundation of modern democracy, assuring that all citizens, as well as the
media, can rely on consistent principles in exercising their right to monitor and participate in
local government. See C.R.S. § 24-6- ³,QRUGHUWRFRQWLQXHWKHSXEOLFFRQILGHQFHLQWKH
integrity of government officials and to promote trust of the people in the objectivity of their
public servants, this open disclosurHODZLVDGRSWHG´ see also Note, Open Meeting Statutes:
7KH3UHVV)LJKWVIRUWKH³5LJKWWR.QRZ´ 75 Harv. L. Rev. 1199, 1201-02 (1962) (setting forth
DUJXPHQWWKDWRSHQPHHWLQJVDUH³HVVHQWLDOWRWKHGHPRFUDWLFSURFHVV´  On the other, like the
City, one may consider open meeting laws as a relatively minor part of the process by which a
municipality selects its officials that has little effect on the rights or expectations of citizens that
is best left in the hands of local public bodies in the interests of efficiency, good decisionmaking, and candid discussion by elected officials. See id. at 1201 (summarizing arguments
regarding drawbacks of sunshine laws). An attempt by the Court to make findings with respect
to this factor, accordingly, presents a significant risk that it will either impose its own policy
EHOLHIVUHJDUGLQJZKDWFRQVWLWXWHVDQ³LPSRUWDQWVWDWHJRDO´²WKHYHU\³LQWULQVLFDOO\OHJLVODWLYH´
decision it must avoid, Telluride I, 3 P.3d at 38, or engage in raw speculation.
7KH&RXUWQRWHVKRZHYHUWKDWXQGHUWKH&LW\¶VDSSURDFKWKH&20/JRYHUQVPHHWLQJV
in some cases²presumably when the Council and other City bodies consider issues outside of
their home-rule powers²but not in others, such as the appointment of City officials. Under that
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approach, citizens and the media²as well as the local public bodies themselves²can never be
sure which legal standard applies in any given situation. This ambiguity at the least creates the
potential for disputes and litigation, such as this case, and might result in significant frustration
for citizens. It is indisputable that it is a legitimate state goal to assure that citizens can
determine as easily as possible what law applies to any given issue. The importance of this goal
is implicitly acknowledged by the City itself in WKH³3UHIDWRU\6\QRSVLV´WRWKH&KDUWHUZKLFK
³UHFRJQL]HVWKDWFHUWDLQ6WDWHVWDWXWHVFRQWLQXHWRDSSO\ WRWKH&LW\´DQGWKDW³>Y@DULDWLRQVZHUH
PDGHIURPVXFKVWDWXWHVRQO\ZKHUHKRPHUXOHSRZHUVSHUPLWWHGDQGVRXQGUHDVRQVH[LVWHG´
This synopsis also acknowledges that the Charter provisions regarding executive session
³JHQHUDOO\IROORZ6WDWHVWDWXWHV´ 3UDLULH0RXQWDLQ¶VSRVLWLRQDGYDQFHVWKLVJRDO, thus furthering
expectations of consistencyZKLOHWKH&LW\¶VGRHVQRW7RWKLVH[WHQWWKH&RXUWILQGVWKDWWKLV
IDFWRUZHLJKVLQIDYRURIILQGLQJ3UDLULH0RXQWDLQ¶VSRVLWLRQ
Extraterritorial Impact. Under the second factor, courts look at whether a local
RUGLQDQFHZLOOKDYHD³ULSSOH effect´ on state residents outside the municipality. Telluride I, 3
P.3d at 38: Ibarra, 62 P.3d at 161. ³7RILQGDULSSOHHIIHFWKRZHYHUWKHH[WUDWHUULWRULDOLPSDFW
must have serious consequences to residents outside the municipality, and be more than
incidental or de minimus´Id. For the reasons noted above, the Court finds that, unlike in other
cases involving economic regulation or action, it is not proper for it to consider this factor in this
case. Unlike in other cases, such as Telluride I, that involved economic regulation or action, the
TXHVWLRQRIZKHWKHUWKHUHLVD³ULSSOHHIIHFW´Ln this case is one of policy that can not be
measured or assessed in any concrete or objective manner available to the Court.
7KH&RXUWGHFOLQHVWKHSDUWLHV¶LQYLWDWLRQWREURDGHQWKHLQTXLU\XQGHUWKLVIDFWRUWR
consider the impact a City Manager might have on surrounding communities. It is indisputable
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that the decisions made by the manager of a municipality, which could involve annexation, land
use, economic development, and other regional issues, can have substantial impact on those
RXWVLGHWKHPXQLFLSDOLW\¶VERUGHUV7KLVLPSDFWLVpotentially much greater than that of the
Denver deputy sheriffs considered in Fraternal Order of Police. 926 P.2d 582. However, the
&LW\0DQDJHU¶VLPSDFW is not what is at issue in this case. As stated above, the &RXUW¶VIRFXV
here is on the narrower issue of the conduct of Council meetings related to the appointment of
city officials by the Council.
History. Under the third factor, Courts consider whether a particular matter is one
traditionally regulated by the state or a local government. Ibarra, 62 P.3d at 162. Although the
Court assumHVWKDWSULRUWRWKH&20/DQGVLPLODU³VXQVKLQH´ODZVPXQLFLSDOLWLHVGHFLGHGIRU
themselves when their local public bodies would meet in executive session or in open session.
The City, however, has provided no authority to show that it or other cities have traditionally
³UHJXODWHG´WKLVGHFLVLRQWKURXJKFKDUWHUSURYLVLRQVRUORFDOODZLQDQ\V\VWHPDWLFZD\The
&LW\¶VRZQ&KDUWHUDGRSWHGLQH[SUHVVO\DFNQRZOHGJHVWKDWLWVSURYLVLRQVUHJDUGLQJWKH
³PDWWHUVIRUZKLFKDQH[HFXWLYHVHVVLRQPD\EHKHOG´DQG³WKHSURFHGXUHIRUJoing into an
executive session [both] JHQHUDOO\IROORZWKH6WDWHVWDWXWHV´
On the other hand, Prairie Mountain has failed to provide any basis for finding that the
issue has traditionally been regulated by the state. The Court notes, however, that ³>t]here is no
common-ODZULJKWWRDWWHQGPHHWLQJVRIJRYHUQPHQWERGLHV´$P-XUGAdministrative Law
§ 84 (2011). The &20/SDUWRIWKH³&RORUDGR6XQVKLQH$FWRI´ZDVadopted by the
General Assembly in 1972, following an 18-year wave of such state legislation that began in
Alabama in 1958. Brian J. Caveney, Note, More Sunshine in the Mountain State: The 1999
Amendments to the West Virginia Open Governmental Proceedings Act and Open Hospital
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Proceedings Act, 102 W. Va. L. Rev. 131, 133   VXPPDUL]LQJKLVWRU\RI³VXQVKLQHODZV´ 
,QLWLDWHGE\PHGLDRUJDQL]DWLRQVZKRZHUH³GLVJUXQWOHGZLWKWKHLUH[FOXVLRQIURPWKHVXEVWDQWLYH
GHEDWHRIPDQ\JRYHUQPHQWDOERGLHV´this legislative movement resulted in open-meeting laws
in all 50 states and at the federal level. Id. It appears, therefore, that the systematic regulation of
this issue began at the state rather than at the local level. Therefore, this factor weighs slightly in
IDYRURI3UDLULH0RXQWDLQ¶VSRVLWLRQ
Constitutional. Under the fourth factor, courts look at whether the constitution commits
the matter to either state or local regulations. Ibarra, 62 P.3d at 162. In this case, as the Court
has already determined, the constitution does not specifically provide that the conduct of public
meetings related to the appointment of city officials, or the conduct of public meetings by local
governments in general, shall be regulated exclusively by municipalities. Therefore, the
FRQVWLWXWLRQGRHVQRW³QHFHVVDULO\GLVDOlow all state legislation in the area RIFRQFHUQ´
Commerce City, 40 P.3d at 1284. +RZHYHUWKH&LW\¶VKRPHUXOHSRZHUXQGHU6HFWLRQ D 
regarding City offices, agencies and employments certainly recognizes a strong local interest in
the process of selecting officials, and therefore weighs in favor of considering the matter of
public meetings for this purpose one of mixed concern, rather than solely of statewide concern.
Legislative Declaration. $VDQDGGLWLRQDOIDFWRUFRXUWVDOVRFRQVLGHU³ZKHWKHU the
*HQHUDO$VVHPEO\GHFODUHGWKDWWKHPDWWHULVRQHRIVWDWHZLGHRUORFDOFRQFHUQ´Telluride I, 3
3GDW³$OWKRXJKVXFKDGHFODUDWLRQLVQRWFRQFOXVLYH>FLWDWLRQRPLWWHG@LWZLOOEHDIIRUGHG
GHIHUHQFHLQUHFRJQLWLRQRIWKHOHJLVODWXUH¶VDXWKRULWy to declare the public policy of the state in
PDWWHUVRIVWDWHZLGHFRQFHUQ>FLWDWLRQRPLWWHG@´Id.
,QLWVDPHQGPHQWRIWKH&20/LQWKH*HQHUDO$VVHPEO\GHFODUHGDVIROORZV³,WLV
declared to be a matter of statewide concern and the policy of this state that the formation of
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SXEOLFSROLF\LVSXEOLFEXVLQHVVDQGPD\QRWEHFRQGXFWHGLQVHFUHW´&56-6-401. As
demonstrated by the plain language of this provision, supported by the legislative history
provided by Prairie Mountain, and conceded by the City, the legislature included this declaration
with the intent of overriding any home rule powers of municipalities with respect to open
meetings. In addition, the General Assembly in 1991 also manifested this intent by amending
the definition oI³ORFDOSXEOLFERGLHV´WRLQFOXGH WKURXJKWKHGHILQLWLRQRI³SROLWLFDOVXEGLYLVLRQ
RIWKHVWDWH´ ³KRPHUXOHFLWLHVDQGFRXQWLHV´&56-402(a), (c).
Although the declaration of statewide concern provides some support for Prairie
0RXQWDLQ¶VSRsition, it falls short of the legislative declaration considered in Telluride I, which
SURYLGHGWKDW³WKHLPSRVLWLRQRIUHQWFRQWURORQSULYDWHUHVLGHQWLDOKRXVLQJXQLWVis a matter of
statewide concern; therefore, no county or municipality may enact any ordinance or resolution
that would control rent on either private residential property or a private residential housing
XQLW´&56-12-301 (cited in Telluride I, 3 P.3d at 38). In particular, the legislative
declaration in the COML does not expressly preempt local laws governing the issue, and
arguably supports local laws that advance beyond the requirements of the COML the interest in
SUHYHQWLQJWKHIRUPDWLRQRISXEOLFSROLF\³LQVHFUHW´
$VLQRWKHUFDVHVKRZHYHUWKHGHFODUDWLRQLV³LQVWUXFWLYH´FRQILUPLQJ3UDLULH
0RXQWDLQ¶VSRVLWLRQWKDWWKHFRQGXFWRISXEOLFPHHWLQJVE\ORFDOSXEOLFERGLHVHYHQIRU
activities involving specifically granted home rule powers, is not a matter of purely local
concern. Id. at 38. As discussed above, the importance of public meetings is ultimately a policy
determination, involving consequences that are difficult if not impossible to measure and value
and thus best left to legislative determination. Therefore, the Court finds that this declaration
supports a finding that the matter is one of mixed concern.
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Conclusion. In light of the above factors, the Court concludes that the matter, i.e., the
conduct of public meetings related to the appointment of city officials by the Council, is a matter
of mixed state and local concern. Both the City and the state have legitimate interests in this
PDWWHUEXWWKH&LW\¶VLQWHUHVWVDUHQRWVRLQWULQVLFWRLWVKRPHUXOHSRZHUVIRUWKLVPDWWHUWREH
SXUHO\ORFDOQRUDUHWKHVWDWH¶VLQWHUHVWVVRSHUYDVLYHDVWRFRPSOHWHO\SUeempt any City power to
regulate. Moreover, given the lack of any clear constitutional mandate and the fact that the
matter is essentially a policy issue, resting on values and beliefs regarding the operation of a
democratic government, the Court finds that it must give considerable deference to the policy
pronouncement set forth in the *HQHUDO$VVHPEO\¶VGHFODUDWLRQRIVWDWHZLGHFRQFHUQ7KHUHIRUH
the Court determines that, to the extent that the COML and the Charter conflict, i.e., that the
COML forbids what the Charter authorizes or vice versa, Commerce City, 40 P.3d at 1284, the
COML provides the applicable law with respect to the executive sessions regarding the
appointment of the City Manager. Thus, the Court next turns to an analysis of the relevant
sections of the COML.
4.

The ³Personnel Matters´ Exception

With respect to the executive sessions involving the appointment of a new City Manager,
WKH&LW\DQG3UDLULH0RXQWDLQIRFXVSULPDULO\RQWKH³SHUVRQQHOPDWWHU´H[FHSWLRQWRWKH&20/
which provides in relevant part as follows:
(4) The members of a local public body . . . upon the
announcement by the local public body to the public of the topic for
discussion in the executive session, including the specific citation to the
provision of this subsection (4) authorizing the body meet in an executive
session and identification of the particular matter to be discussed in as
much detail as possible without compromising the purpose for which the
executive session is authorized, and the affirmative vote of two-thirds of
the quorum present, after such announcement, may hold an executive
session only at a regular or special meeting and for the sole purpose of
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considering any of the following matters; except that no adoption of any
proposed policy, position, resolution, rule, regulation, or formal action . . .
shall occur at any executive session that is not open to the public:
«
(f) (I) Personnel matters except if the employee who is the subject
of the session has requested an open meeting, or if the personnel matter
involves more than one employee, all of the employees have requested an
open meeting. . . .
(II) The provisions of subparagraph (I) of this paragraph (f) shall
not apply to discussions concerning any member of the local public body,
any elected official, or the appointment of a person to fill the office of a
member of the local public body or an elected official or to discussions of
personnel policies that do not require the discussion of matters personal to
particular employees.
C.R.S. §24-6-402(4)(f) ³6XEVHFWLRQ I ´ .
A statute should be interpreted to give effect to the General Assembly's intent, giving the
words their plain and ordinary meaning, and giving effect to all of its parts as a whole. Wolf
Creek Ski Corp. v. Bd. of County Comm'rs of Mineral County, 170 P.3d 821, 825 (Colo. App.
2007). When construing a statute, a court must look at the context in which a statutory term
appears, and the meaning of a word may be ascertained by reference to the meaning of words
associated with it. Jilot v. State, 944 P.2d 566, 569 (Colo. App. 1996). Courts ³DUHQRWWR
presume that the legislative body used the language idly and with no intent that meaning should
EHJLYHQWRLWVODQJXDJH´ Platt, 214 P.3d at 1063 (quoting Colo. Ground Water Comm'n v.
Eagle Peak Farms, Ltd., 919 P.2d 212, 218 (Colo.1996)).
If WKHODQJXDJHRIDVWDWXWH³LVFOHDUDQGWKHLQWHQWRIWKH*HQHUDO$VVHPEO\PD\EH
discerned with certainty, [a court] QHHGQRWUHVRUWWRRWKHUUXOHVRIVWDWXWRU\LQWHUSUHWDWLRQ´W.
Fire Truck, Inc. v. Emergency One, Inc., 134 P.3d 570, 573 (Colo. App. 2006). If the language
is ambiguous, however, a court must ORRNWR³OHJLVODWLYHKLVWRU\SULRUODZWKHFRQVHTXHQFHVRID
given construction, and the goal of the statutory scheme to ascertain the correct meaning of a
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VWDWXWH´ Bd. of County Comm'rs v. Costilla County Conservancy Dist., 88 P.3d 1188, 1193
(Colo. 2004). Courts also presume that the legislature intended a just and reasonable result,
C.R.S. § 2-4-201(1)(c), and will not interpret a statute in a manner that leads to an absurd or
unreasonable result. In re Marriage of Roosa, 89 P.3d 524, 528 (Colo. App. 2004).
7KHXOWLPDWHGLVSXWHUHJDUGLQJWKLV³SHUVRQQHOPDWWHUV´SURYLVLRQLVZKHWKHULWSHUPLWVD
local public body to convene an executive session to consider applicants for a position who are
not currently employees of the local entity. In this case, as noted above, none of the three
finalists for the City Manager position were employees of the City.
The City argues that tKHWHUP³SHUVRQQHOPDWWHUV´PXVWEHLQWHUSUHWHGWRLQFOXGHKLULQJ
whether or not the applicant for the position at issue is an employee. In other words, the City
focuses on the issues or functions involved, not on the characteristics of the individual or
individuals considered in relation to those issues. In contrast, Prairie Mountain argues that the
term excludes all who are not employees, and thus the provision, although allowing for executive
sessions where an applicant is a City employee, does not apply if the applicant is not an
employee. In other words, Prairie Mountain focuses on the characteristics of the individual or
individuals considered, not the issues or functions involved.
The Court acknowledges that both positions find some support in the plain language of
the statute and that neither is free from legitimate objections. On balance, however, the Court
GHWHUPLQHVWKDWWKH&LW\¶VLQWHUSUHWDWLRQLVFRUUHFW)LUVWWKH&LW\¶VLQWHUSUHWDWLRQEHVWILWVWKH
SODLQODQJXDJHRIWKHWHUP³SHUVRQQHO PDWWHUV´Even if one accepts the more restrictive
GHILQLWLRQRI³SHUVRQQHO´RIIHUHGE\3UDLULH0RXQWDLQ²³a body of persons HPSOR\HG´RU
³SHUVRQVHPSOR\HGLQDQ\ZRUNHQWHUSULVHVHUYLFHHVWDEOLVKPHQW´²rather than that offered by
the City²³DERG\RIHPployees that is a factor in business administration esp[ecially] with
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UHVSHFWWRHIILFLHQF\VHOHFWLRQWUDLQLQJVHUYLFHDQGKHDOWK´2²the Court concludes that the term
ZKHQFRPELQHGZLWK³PDWWHUV´LVFRPPRQO\XQGHUVWRRGWRLQFOXGH the hiring and selection of
applicants for City positions, whether or not they are currently employees.
The Court determines that this interpretation is particularly appropriate in light of the fact
that the General Assembly combined the term ³SHUVRQQHO´ZLWKthe general term ³Patters.´ The
WHUP³PDWWHUV´DVDSOXUDOLQWKLVFRQWH[WPHDQV³VRPHWKLQJ DVLQIRUPDWLRQRUDWRSLFRI
GLVFXVVLRQ RIDSDUWLFXODUQDWXUHRULQYROYLQJDSDUWLFXODUDQGRIWHQVSHFLILHGWKLQJRUUHODWLRQ´
,,:HEVWHU¶V7KLUG1HZ,QWHUQDWLRQDO'LFWLRQDU\394 (1986). Thus, the phrase as a whole
appears to establish a range of issues or functions, including the selection and engagement of
those outside the City, rather than as discussions involving only a limited group of people. This
set of functions is captured by the definition offered by the City, as well as another definition of
the term ³SHUVRQQHO´ as ³WKHGLYLVLRQRIDQRUJDQL]DWLRQFRQFHUQHGSULPDULO\ZLWKWKHVHOHFWLRQ
placement, and training of employees and with the formulation of policies, procedures and
UHODWLRQVZLWKHPSOR\HHVRUWKHLUUHSUHVHQWDWLYHV´In other words, the Court concludes the
common meaning of the term is commonly understood as including issues of the particular
nature, including hiring and appointment of applicants who are not yet employees, typically
handled by the ³SHUVRQQHO´ division. This reading is reinforced by the common meaning of the
VLPLODUO\VWUXFWXUHGSKUDVH³SHUVRQQHODGPLQLVWUDWLRQ´RU³SHUVRQQHOPDQDJHPHQW´³WKHSKDVHRI
management concerned with the engagement and effective utilization of manpower to obtain
RSWLPXPHIILFLHQF\RIKXPDQUHVRXUFHV´Id.

2

7KH&LW\VWDWHVWKDW³SHUVRQQHO´DVDQDGMHFWLYHPHDQV³LQIOXHQFHGE\personnel´7KLVLV
not correct. The City apparently became confused by the portion of the definition setting forth
WKHWHUP¶VHW\PRORJ\
22

This reading finds further support in other provisions of the statutes, such as Subsection
4(f)(II). That subsection limits and thus clarifies the scope of Subsection 4(f)(I). In particular, it
provides that Subsection 4(f) , GRHVQRWDSSO\WR³WKHDSSRLQWPHQWRIDperson to fill the office
RIDPHPEHURIWKHORFDOSXEOLFERG\RUDQHOHFWHGRIILFLDO´ ,WDOLFVDGGHG 7KHXVHRIWKH
WHUP³SHUVRQ´KHUH VXSSRUWVWKH&LW\¶VSRVLWLRQWKDW³SHUVRQQHOPDWWHUV´LQFOXGHVLVVXHV
involving non-employee applicants, for if it did not the General Assembly presumably would
have used the more limited WHUP³HPSOR\HH´LQVWHDG. Platt, 214 P.3d at 1063 (holding that
courts should not presume that the legislative body used a term idly or without purpose). In
addition, as the City pointed out, generally appointments to fill the office of a member of a local
public body or an elected public official of the City do not involve current employees. In fact,
WKH&KDUWHUSURYLGHVWKDW³QRSHUVRQZKRLVDQHPSOR\HHRIWKH&LW\RUD&LW\ERDUGRU
commission member, may serve as Mayor or Council member´&KDUWHU-3(d).
6XEVHFWLRQ I ,, E\H[FOXGLQJ³GLVFXVVLRQVRISHUVRnnel policies that do not require
WKHGLVFXVVLRQRIPDWWHUVSHUVRQDOWRSDUWLFXODUHPSOR\HHV´IXUWKHUVXSSRUWVWKH&RXUW¶V
FRQFOXVLRQWKDW³SHUVRQQHOPDWWHUV´UHIHUVWRDUDQJHRILVVXHVRUIXQFWLRQVUDWKHUWKDQWR
discussions of a particular group of people. That is, if ³SHUVRQQHOPDWWHUV´RQO\LQYROYHG
GLVFXVVLRQRI³DFHUWDLQJURXSRISHRSOH´DV3UDLULH0RXQWDLQZRXOGKDYHLWWKHSURYLVLRQZRXOG
be unnecessary, because, by definition, such matters would not include discussion of personnel
policies. +RZHYHULI³SHUVRQQHOPDWWHUV´UHIHUVWRDGLVFXVVLRQRIDUDQJHRILVVXHVDV
determined above, then the provision has a purpose.
The Court further agrees with the City that this interpretation has the advantage of
avoiding the inconsistent approach to executive sessions that would result if Subsection 4(f)
DSSOLHGRQO\WRWKHKLULQJRIH[LVWLQJHPSOR\HHV,QWKH&RXUW¶VYLHZLWPDNHVOLWWOHVHQVHWR
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allow the Council to convene an executive session to consider appointing a current city employee
as City Manager, but not to allow it to do so to consider the appointment of a non-employee to
the same position. There is no basis for this disparity in the statute itself or in any of the
legislative history cited by Prairie Mountain, and it is contrary to the basic principle that
applicants should be afforded, to the extent possible, equal treatment during the hiring or
appointment process. In addition, this interpretation is not in accord with the common meaning
RI³SHUVRQQHOPDWWHUV´GLVFXVVHGDERYHEHFDuse the issue of hiring in general is not commonly
understood as being divided in this way.
Prairie Mountain relies heavily on the fact that the General Assembly specifically refers
WR³applicant´LQ&56-6-  E ,  ³6XEVHFWLRQ E ´ , but does not do so in
Subsection 4(f). Subsection 3(b) addresses meetings of state rather than local SXEOLFERGLHV³WR
consider the appointment or employment of a public official or employee or the dismissal,
discipline, promotion, demotion, or compensation of, or the investigation of charges or
complaints against, a public official or employee, unless said applicant, official, or employee
UHTXHVWVDQH[HFXWLYHVHVVLRQ´7KLVomission however, makes sense²and in fact supports the
position of the City²when one considers the fundamental difference between the two
provisions.
Specifically, Subsection 4(f) presumes that personnel matters will be discussed in
executive session, while Subsection 3(b) presumes they will be discussed in open session. Thus,
the exception to the general presumption in Subsection 4(f) involves requesting an executive
session, while the exception to the general presumption in Subsection 3(b) involves a request for
an executive session. As the legislative history provided by Prairie Mountain suggests, the
exception in Subsection 4(f) appears to be designed to provide protection for employees who
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may be the subject of disciplinary proceedings, see Testimony of Representative Cox before the
House Judiciary Committee, February 26, 1991, at 10:06 a.m. [CD4: 1:50 ± 9:48], Ex. 1 to
Henning Aff., at 5, or who are whistleblowers, see Testimony of Representative Knox, id. at p.
9-10; see also Note2SHQ0HHWLQJ6WDWXWHV7KH3UHVV)LJKWVIRUWKH³5LJKWWR.QRZ´ 75 Harv.
L. Rev. 1199, 1208 (196  QRWLQJWKDWDQXPEHURIVWDWHRSHQPHHWLQJVODZV³DIIRUGWKH
HPSOR\HHVRPHSURWHFWLRQ´DJDLQVW³LUUHVSRQVLEOHFKDUDFWHUDVVDVVLQDWLRQRUSROLWLFDOIDYRULWLVP´
E\³JUDQWLQJ>WKHHPSOR\HH@WKHRSWLRQWRGHPDQGDSXEOLFKHDULQJ´ 7KLVSDUWLFXODUH[FHSWLon,
therefore, does not apply to applicants, who can not be whistleblowers or the subject of
disciplinary proceedings. In contrast, the exception in Subsection 3(b) involves opting into
executive session and thus is based on protecting the privacy of individuals. This rationale
applies to everybody, whether applicants or employees, and therefore the specific mention of
³DSSOLFDQW´²the only instance in the Subsection 3 where the term is used²is necessary in this
subsection but not in Subsection 4(f)(1). Therefore, although the Court agrees with Prairie
0RXQWDLQWKDWWKHWHUPV³DSSOLFDQW´DQG³HPSOR\HH´PXVWEHJLYHQGLIIHUHQWPHDQLQJVit
concludes, in light of this analysis, that doing so does not support Prairie Mountain¶VSRVLWLRQ
Admittedly, the CourW¶VLQWHUSUHWDWLRQUHVXOWVLQDGLVFUHSDQF\EHWZHHQWKHULJKWVRI
applicants who are also employees²as they can demand an open session²and those of
applicants who are not employees²who can not demand an open session. However, the Court
finds this discrepancy does not result in any absurd result or fundamental unfairness and, indeed,
is most likely a result of the fact that the General Assembly did not consider the exception as
applicable in the context of hiring, where issues of discipline and whistleblowing would be
unlikely to arise. Moreover, although the Court may not speculate as to the basis for the
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GLVFUHSDQF\LIDQ\LWFRQFOXGHVWKDWWKH&LW\¶s suggestion provides a plausible rational basis for
it.
7KH&RXUW¶VLQWHUSUHWDWLRQRI Subsection 4(f) is also buttressed by the fact that the
limiting provisions in both cases²Subsection 4(f)(II) and Subsection 3(b)(II)²are virtually
identical. This supports the view that the scope of Subsection 4(f)(I), if not its structure, is the
same as the scope of Subsection 3(b)(II), which very clearly involves the discussion of a set of
LVVXHVLH³WKHDSSRLQWPHQWRUHPSOR\PHQWRIDSXEOLFRIILFLDORUHPSOR\HHRUWKHGLVPLVVDO
discipline, promotion, demotion, or compensation of, or the investigation of charges or
FRPSODLQWVDJDLQVWDSXEOLFRIILFLDORUHPSOR\HH´FOHDUO\LQFOXGLQJFRQVLGHUDWLRQRIQRQemployee applicants. This is confirmed by the legislative history, which indicates that the
legislators considered the scope of Subsection 4(f) to be the same as that of Subsection 3(b).
Prairie Mountain places considerable weight on WKHIDFWWKDW³SHUVRQQHOPDWWHUV´LQ
6XEVHFWLRQ I E LVTXDOLILHGE\WKHIROORZLQJSKUDVH³H[FHSWif the employee who is the
subject of the session has requested an open meeting, or if the personnel matter involves more
than one employee, all of the employees have rHTXHVWHGDQRSHQPHHWLQJ´7KH&RXUWDJUHHV
with Prairie Mountain that this phrase could be read as reflecting an assumption that executive
sessions under the personnel matters exception would LQYDULDEO\LQYROYHDQ³HPSOR\HH´RU
³HPSOR\HHV.´ The Court concludes, however, that this is too slender a reed to support, by itself,
3UDLULH0RXQWDLQ¶VSRVLWLRQ, especially in light of the countervailing considerations above.
Moreover, the Court disagrees that the phrase requires the reading urged by Prairie Mountain.
Indeed, VLPSO\FKDQJLQJWKHZRUG³WKH´EHIRUHHPSOR\HHWR³DQ´UHPRYHVDQ\EDVLVIRU3UDLULH
0RXQWDLQ¶VSRVLWLRQ7he Court believes that if the General Assembly had intended to limit
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Subsection 4(f) only to discussions of employees, it would have said so directly and not relied on
WKHXVHRIWKHZRUG³WKH´WRFDUU\VRPXFKOHJDOLPSRUW
Prairie Mountain also argues WKDWWRWKHH[WHQWWKHWHUP³SHUVRQQHOPDWWHUV´PLJKW also,
under a commonly accepted meaning, involve the hiring of individuals who are not employees,
as the City urges, the Court should adopt the meaning that minimizes the exception and thus
provides for greatest public access, as it urges, relying on cases such as Bagby v. School Dist. No.
1, 528 P.2d 1299, 1302 (Colo. 1974) (holding that COML, as a remedial statute, should be
interpreted in the way most favorable to its beneficiary, i.e., the public). Although the Court
does not disagree with this principle, it determines, as discussed above, that the limited reading
proposed by Prairie Mountain is not in accord with the commonly accepted meaning of the term
or the other provisions in the statute and therefore is not a viable interpretation.
Prairie Mountain relies on a Temporary Restraining Order issued in 1997 by the
Honorable Theresa M. Cisneros of the District Court in El Paso County finding that Subsection
 I LV³OLPLWHGWRGLVFXVVLRQVRILVVXHVFRQFHUQLQJFXUUHQWHPSOR\HHVQRWDSSOLFDnts for
JRYHUQPHQWHPSOR\PHQW´$WPRVWWKHRUGHUVRIRWKHU'LVWULFW&RXUWVFDQVHUYHDVSHUVXDVLYH
authority for this Court, but only if the judge sets forth the reasoning used to reach his or her
conclusions. In this case, the order contains no explanation of the conclusion and therefore
provides no useful guidance to the Court in performing its job of applying the applicable law to
the facts in this case. Nor may this Court afford any weight to a settlement agreement, such as
that entered into by Saguache County, regardless of the nature or size of the entity entering into
the agreement, in performing its duty to apply the law to the facts of this case.
In sum, the Court concludes that Subsection 4(f) allows the Council to convene an
executive session to consider the appointment of non-employee applicants to the position of City
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Manager. This conclusion is supported by the plain language of the provision, the language and
structure of the COML as a whole, and, to the extent applicable, the legislative history.
5.

Charter Section 4-4(c)

The Court must next consider Charter Section 4-4(c)(5) to determine whether it conflicts
with the requirements of the COML. This section provides in relevant part:
[A] meeting may be recessed into an executive session by the affirmative
vote of two-thirds (2/3) of the members of the Council present, for the
following purposes only:
«
(5) For personnel matters.
³In interpreting a charter provision, a court must construe it according to its plain
meaning.´Glenwood Post v. City of Glenwood Springs, 731 P.2d 761, 762 (Colo. App. 1986)
(citing Turner v. Rossmiller, 532 P.2d 751, 754 (Colo. 1975). ³However, if the meaning or
scope of a word used in a charter provision is susceptible to different interpretations, the
interpretation given to it by the city is persuasive.´ Glenwood Post, 731 P.2d at 762 (citing Mile
High Enters., Inc. v. Dee, 558 P.2d 568, 571 (Colo. 1977) (discussing that construing a city
charter requires a court to give consideration to the interpretation of the executive and legislative
divisions of city's government).
,QOLJKWRIWKH&RXUW¶VFRQFOXVLRQVDERYHWKHWHUP³SHUVRQQHOPDWWHUV´PXVWEH
construed, according to its plain meaning, to include consideration of non-employee applicants.
7KLVPDWFKHVWKH&LW\¶VRZQLQWHUSUHWDWLRQRIWKHSURYLVLRQDQGWKHVWDWHPHQWLQWKH³3UHIDWRU\
6\QRSVLV´WRWKH&KDUWHUWKDWWKH³PDWWHUVIRUZKLFKDQH[HFXWLYHVHVVLRQPD\EHKHOG´DQG³WKH
procedure for going into an executive session [both] JHQHUDOO\IROORZWKH6WDWHVWDWXWHV´Here,
the Court finds no conflict between the COML and the Charter on this issue, and therefore finds
that the two provisions may coexist. However, to the extent that the shorter Charter provision
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does not address a particular issue between the two documents (e.g., when an employee who is
the subject of an executive session requests an open session or the Council wishes to convene an
executive session to discuss personnel policies that do not require the discussion of matters
personal to particular employees), the COML controls.
6.

Conclusions and Declarations RI/DZZLWKUHJDUGWR³3HUVRQQHO0DWWHUV´
Exception under the COML and the Charter

In sum, the Court concludes and declares that the matter at issue²the conduct of Council
meetings related to the appointment of a City Manager by the Council²is a matter of mixed
state and local concern. It further concludes and declares that both Subsection 4(f) of the COML
and Charter Section 4-4(c)(5) allow the Council to convene executive sessions for the purpose of
considering non-employee applicants for the post of City Manager. Because of these
conclusions, the Court need not consider the extent to which Charter Section 4-4(c)(1) (the
exception for negotiations), C.R.S. § 24-6-402(3.5) (the search committee provision), or C.R.S.§
24-6-402(4)(g) (executive sessions regarding certain documents) might also apply to this issue.
7KH&RXUWEHOLHYHVWKDWWKHDERYHGHFODUDWLRQVDGGUHVV3UDLULH0RXQWDLQV¶Third
&RXQWHUFODLPDQGPRVWRIWKHFRQFHUQVUHODWHGWRWKH&LW\¶s claim for declaratory relief regarding
the COML and the Charter. However, the Court declines to JUDQW3UDLULH0RXQWDLQ¶V6HFRQG
Claim for Relief, requesting a declaration that ³the hiring of the City Manager under the facts as
averred herein is not a matter of purely local concern.´ As the Court has framed the ³PDWWHU´
above, this question is not an actual controversy in this case and the Court therefore need not,
and indeed may not, address it under C.R.S. § 13-51-110.
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C.

Additional Issues Regarding the August 26 and September 7 Executive
Sessions
1.

The Nomination of an Acting City Manager

A secondary issue in this case, raised by Prairie Mountain, is whether the Council
violated the COML by deciding in executive session on August 26, 2010 to propose to appoint,
i.e., nominate, the Assistant City Manager as Acting City Manager at the next public meeting.
Prairie Mountain alleges that this action violated the COML because it constituted the
³DGRSWLRQ´RID³SRVLWLRQ´ LQYLRODWLRQRI6XEVHFWLRQZKLFKSURYLGHV³WKDWQRDGRSWLRQRIDQ\
proposed policySRVLWLRQUHVROXWLRQUXOHUHJXODWLRQRUIRUPDODFWLRQ«VKDOORFFXUDWDQ\
H[HFXWLYHVHVVLRQWKDWLVQRWRSHQWRWKHSXEOLF´ C.R.S. § 24-6-402(4).
The City responds that the issue is controlled by the Charter, which does not prohibit the
DGRSWLRQRID³SRVLWLRQ´LQDQH[HFXWLYHVHVVLRQDQGLQIDFWDOORZVH[HFXWLYHVHVVLRQVXQGHU
Section 4- F  ³WRGHWHUPLQHDSRVLWLRQUHODWLYe to issues subject to negotiation, to receive
UHSRUWVRQQHJRWLDWLRQVDQGVWDWXVWRGHYHORSQHJRWLDWLRQVWUDWHJ\DQGWRLQVWUXFWQHJRWLDWRUV´
Alternatively, the City argues that the COML allowed it to make a decision regarding the
nomination of the Acting City Manager under C.R.S. § 24-6-402(4)(e) ³6XEVHFWLRQ H ´ ,
which provides and allows a local public body to convene an executive session for
³>G@HWHUPining positions relative to matters that may be subject to negotiations; developing
strategy for negotiatioQVDQGLQVWUXFWLQJQHJRWLDWRUV>@´ Prairie Mountain responds that the
&LW\¶VSRVLWLRQUHOLHVRQDQRYHUO\EURDGUHDGLQJRIWKHSKUDVH³PDWWHUVWKDWPD\EHVXEMHFWWR
QHJRWLDWLRQV´
The Court concludes, based on the above analysis of the relationship between the COML
and Section 6(a), that the conduct of meetings related to the appointment of an Acting City
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Manager, is a matter of mixed state and local concern, and therefore, is controlled by the COML
to the extent that there is any conflict between it and the Charter. Under the COML, the issue is
whether the decision to nominate the Assistant City Manager as the Acting City Manager at the
next meeting involved ³GHWHUPLQLQJ positions relative to matters that may be subject to
negotiation´ or FRQVWLWXWHGWKH³DGRSWLRQ´RID³SRVLWLRQ´
The parties do not cite, and the Court is not aware of, any binding precedent defining the
parameters of Subsection 4(e). Therefore, the Court is left with the plain language of the
provision. Although the disWLQFWLRQEHWZHHQ³GHWHUPLQLQJSRVLWLRQVUHODWLYHWRPDWWHUVWKDWPD\
EHVXEMHFWWRQHJRWLDWLRQ´DQGWKH³DGRSWLRQ´RID³SRVLWLRQ´may be difficult to determine in the
abstract, the Court concludes generally, for the purposes of this order and subject to further
refinement after consideration of the tape of the executive session at issue, that Prairie
0RXQWDLQ¶VSRVLWLRQEHWWHUILWVWKHSODLQODQJXDJHRIWKHVWDWXWH
6SHFLILFDOO\³GHWHUPLQLQJSRVLWLRQVUHODWLYHWRPDWWHUVWKDWPD\EHVXEMHFWWR
negotiatLRQ´PHDQVGHWHUPLQLQJSRVLWLRQVRQWKHYHU\LVVXHVWKDWPD\EHQHJRWLDWHGQRW
determining positions on any issue that may somehow be related to issues that may be
negotiated. In particular, the Court concludes that application of Subsection 4(e) requires it to
distinguish between determinations of positions on the issues that may be subject to arms-length
negotiation between the City and another party and WKH&LW\¶VXQLODWHUDOdecisions about such
negotiations, e.g., to begin or end negotiations with a particular party. Although decisions in the
latter class are related to negotiations, they are not themselves subject to negotiation, and thus
fall outside of the exception.
This conclusion does not, as the City claims, mean that all consideration related to such
decisions about negotiations must occur in public session. As the City points out, Subsection
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4(e DOORZVWKH&RXQFLOWRFRQVLGHU³GHYHORSLQJVWUDWHJ\IRUQHJRWLDWLRQV´LQH[HFXWLYHVHVVLRQ
which could include a discussion of whether to begin or end discussions with a particular party.
The key is that the Council must adopt its position on such an issue publicly.
This conclusion finds support in Walsenburg Sand & Gravel Co., Inc. v. City Council of
Walsenburg, 160 P.3d 297 (Colo. App. 2007), which addressed the exception in Subsection
4(a)in the context of a real estate transaction. In that case, the court noted that the council could
³FRQVLGHUWKHVDOHRIUHDOSURSHUW\´LQH[HFXWLYHVHVVLRQEXWFRXOGQRWGHFLGHWRDFFHSWWKHRIIHU
except in a public session. Id. at 299-300. This conclusion is also supported by the general
principle that that the COML, as a remedial statute, should be interpreted in the way most
favorable to its beneficiary, i.e., the public, so that exceptions to the requirement to formulate
public policy in the open be construed narrowly. See, e.g., Bagby, 528 P.2d at 1302 (Colo.
1974); C.R.S. § 24-6- VWDWLQJWKDWLWLV³WKHSROLF\RIWKLVVWDWHWKDWWKHIRUPDWLRQRISXEOLF
policy is public business and may not be cRQGXFWHGLQVHFUHW´ 
Thus, the Court disagrees that the decision to nominate a person to serve as Acting City
Manager is indisputably a position relative to a matter that may be subject to negotiation.
Whether to nominate an individual to a position is not a matter of negotiation; rather, it is the
&RXQFLO¶Vdecision, to make as it pleases, like the decision to accept an offer regarding real estate
in Walsenberg, 160 P.3d at 300. Once the nomination was made and the Council voted on the
issue, then there may have been matters subject to negotiation, including the terms of the Acting
&LW\0DQDJHU¶VHPSOR\PHQWHowever, these do not appear to be the issues discussed at the
executive session in question.
To hold otherwise would be to render the prohibition against the adoption of positions in
executive session meaningless, as the Court can not imagine many decisions that, in some way,
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could not be construed as related in a broad sense to a matter that may be subject to negotiation.
As Prairie Mountain poLQWVRXWWKH&LW\¶VLQWHUSUHWDWLRQSURYLGHVQRPHDQLQJIXOOLPLWWRWKH
exception set forth in Subsection 4(e) but allows it to swallow whole the prohibition on the
adoption of positions in executive sessions.
The Court is also not convinced by the City¶VDUJXPHQWWKDWLWVSRVLWLRQLVEROVWHUHGE\
the portions of Subsection 4(e) allowing local public bodies to convene executive sessions to
³GHYHORSVWUDWHJ\IRUQHJRWLDWLRQV´RUIRU³LQVWUXFWLQJQHJRWLDWRUV´5DWKHUWKHVHSURYLVLRQV
reinforce Prairie MoXQWDLQ¶VYLHZWKDWthe legislature intended to limit the exception to issues
actually subject to negotiation, such as terms of employment, because these other statutory
phrases implicitly assume the existence of pending negotiations rather than merely hypothetical
negotiations that may never occur; that is, there can be no basis for ³developing strategy´ or
³instructing negotiators,´ and thus no reason to invoke these provisions, until there are concrete
issues to negotiate.
The Court also does not agree WKDWOLPLWLQJWKHWHUP³QHJRWLDWLRQV´WRRQO\WKRVH
QHJRWLDWLRQVWKDWLQYROYH³DUPV-OHQJWK´GHDOLQJVZLWKWKLUGSDUWLHVcompletely addresses the
issue. Although this represents an appropriate additional limitation on the exception²and the
Court accepts it, as indicated above²it is not a sufficient limitation to the exception by itself,
because it is abstract, highly subjective, and untied to any specific circumstance or event.
AccordinglyWKH&RXUWUHMHFWVWKH&LW\¶VSRVLWLRQWKDWWKHQRPLQDWLRQRIDQ$cting City
Manager clearly falls into the exception created by Subsection 4(e). However, as noted above, it
reserves a final ruling on whether any action taken by the Council at the August 26 executive
session violated the COML, and possibly a refinement of its position above, until after it has
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considered the tape of the executive session at which this action allegedly occurred, as ordered
below.
2.

Elimination of One Finalist

Prairie Mountain also alleges that the Council violated the COML by deciding in
executive session to eliminate one of the three finalists for the City Manager position from
consideration. The City relies again on Subsection 4(e), arguing that its decision was the
GHWHUPLQDWLRQRIDQHJRWLDWLRQSRVLWLRQ³QDPHO\WKHGHFLVLRQWRHQd negotiations with one of the
)LQDOLVWVDQGFRQWLQXHQHJRWLDWLRQVZLWKWKHRWKHUWZRDQG«NHHSRSHQWKHSRVVLELOLW\WKDWWKH
HOLPLQDWHG)LQDOLVW0DWWKHZ-%URZHUFRXOGEHEURXJKWEDFNLQWRWKHQHJRWLDWLRQV´
Following the reasoning above, the Court finds that Subsection 4(e) controls and that it
did not allow the Council to make the decision at issue in executive session. As with the
decision to nominate the Assistant City Manager as the Acting City Manager, the decision to
eliminate one finalist from contention is not a position on a matter that might have been subject
to negotiation but a decision about the negotiations themselves. The decision not to continue
consideration of Brower ZDVWKH&RXQFLO¶VWRPDNHDVLWpleased, and there was no opportunity
IRU%URZHUWR³QHJRWLDWH´ZLWKWKH&RXQFLOUHJDUGLQJWKDWGHFLVLRQ7KHIDFWWKDWWKH&RXQFLO
would likely need to negotiate the terms of employment with the candidate to whom it offered
the City Manager position does not transform all decisions made by the Council during the
selection process into a position relative to a matter that may be subject to negotiation. As
discussed above, if this were the case, the exception in Subsection 4(e) would swallow the
general rule that a local public body ma\QRWDGRSWD³SRVLWLRQ´LQH[HFXWLYHVHVVLRQ
Accordingly, the Court UHMHFWVWKH&LW\¶VSRVLWLRQWKDWWKHHOLPLQDWLRQRI%URZHUIURP
consideration for the City Manager position clearly falls into the exception created by Subsection
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4(e). However, as noted above, it reserves a final ruling as to any violation of the COML until
after it has considered the tape of the executive session at which this action allegedly occurred,
as ordered below.
3.

Decision to Initiate this Action

Prairie Mountain alleges that the City violated the COML by deciding, in executive
session, to initiate this action against it. The City responds that the decision to initiate this action
was an administrative matter made by the City Manager, not the Council, pursuant to his
authority under the Charter. However, the City acknowledges that there is no law prohibiting the
Council from authorizing or directing the City Manager to do so. Prairie Mountain responds that
courts in other jurisdictions generally require that a public bod\¶VPDNHDGHFLVLRQWRLQLWLDWHD
lawsuit in a public meeting.
Applying the reasoning above, the Court again agrees with Prairie Mountain. Although
discussion regarding such a decision with the City Attorney is unquestionably privileged as an
attorney-client communication and may also fall under Subsection 4(e), the decision to authorize
or direct the City Manager and/or City Attorney to file a lawsuit itself is at a minimum the
adoption of a position, if not a formal action, and thus must occur in open session. As with the
other two issues, the decision to file this action is not a matter that may be subject to negotiation,
but one that the Council was free to make unilaterally.
This conclusion, however does not prevent the Council under the COML from receiving
additional advice and other communications regarding this action from the City Attorney in
executive session, to consider the determination of positions relative to matters that may be
subject to negotiation, such as the terms of a settlement agreement between the parties, or to
develop a negotiation strategy or to instruct negotiators on such matters.
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7KH&RXUWLVXQDEOHWRGHWHUPLQHIURPWKHSOHDGLQJVWKHH[DFWQDWXUHRIWKH&RXQFLO¶V
action regarding the initiation of this action at the September 7, 2011 executive session. In
addition, given that the relevant discussion was apparently not taped, the Court sees no means of
resolving this issue beyond its ruling above. Therefore, although the Court will review the taped
portion, as ordered below, it sees no need for additional relief regarding this issue.
4.

Conclusions

Accordingly, the Court concludes and declares that the COML controls the issue of the
conduct of meetings regarding the nomination of an Acting City Manager, the termination of
consideration of one of the finalists for City Manager, and the decision to initiate this action.
The Court concludes and declares, in line with the COML, that the exception set forth in
6XEVHFWLRQ H WKDW³GHWHUPLQLQJSRVLWLRQVUHODWLYHWRPDWters that may be subject to
QHJRWLDWLRQ´PHDQVGHWHUPLQLQJSRVLWLRQVRQWKHYHU\LVVXHVWKDWPD\EHQHJRWLDWHGQRWRQDQ\
issue that may somehow be related to issues that may be negotiated. In other words, the Court
concludes that application of Subsection 4(e) requires it to distinguish between determinations of
positions on matters that may be subject to negotiation and decisions about the negotiations
themselves, e.g., to begin or end negotiations with a particular party. Although decisions in the
latter class involve negotiations, they are not themselves subject to negotiation, and thus fall
outside of the exception.
The Court believes that the above conclusions and declarations resolve the balance of the
LVVXHVUDLVHGE\WKH&LW\¶VUHTXHVWIRUGHFlaratory relief regarding the COML and the Charter.
The Court declines to grant 3UDLULH0RXQWDLQ¶V)RXUWK&RXQWHUFODLPZKLFKVHHNVDGHFODUDWRU\
MXGJPHQW³WKDWWKH>@&RXQFLOLVSURKLELWHGXQGHUWKH&20/IURPPDNLQJDQµLQIRUPDO¶
decisions by vote, conseQVXVRURWKHUPHDQVLQWKHFRXUVHRIDQH[HFXWLYHVHVVLRQ´2QWKH
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state of the record at present, the Court finds that the requested declaration does not resolve any
GLVSXWHUHJDUGLQJWKHSDUWLHV¶UHVSHFWLYHULJKWVDQGUHVSRQVLELOLWLHVXQGHUWKH&20/but rather is
a vague and ambiguous attempt to restate existing law. C.R.S. § 13-51- ³7KHFRXUWPD\
refuse to render or enter a declaratory judgment or decree where such judgment or decree, if
rendered or entered, would not terminate the uncertainty or controversy giving rise to the
SURFHHGLQJ´ 
V.

ANALYSIS OF APPLICATION FOR IN CAMERA REVIEW
Following the analysis and conclusions above, the Court is now in a position to consider

3UDLULH0RXQWDLQ¶V)LUVW&RXQWHUFODLPDQDSSOLFDWLRQIRUDQin camera review of the recordings
of the August Executive Sessions and the September 7 executive session held by the Council. In
ruling on an application for in camera review of the recording of an executive session, the
UHTXHVWLQJSHUVRQRUHQWLW\PXVW³VKRw grounds sufficient to support a reasonable belief that the
VWDWHSXEOLFERG\RUORFDOSXEOLFERG\HQJDJHGLQVXEVWDQWLDOGLVFXVVLRQRIDQ\PDWWHUV´QRW
enumerated in the relevant sections of the COML. C.R.S. § 24-72-204(5.5)(a). If the court
determines, following the in camera review, that such discussions occurred, then the portion of
the record of the executive session that contains the discussion shall be open to public inspection.
C.R.S. § 24-72-204(5.5)(b)(II).
In light of the above analysis, the Court finds that Prairie Mountain has failed to meet its
burden of showing grounds sufficient to support a reasonable belief that the Council engaged in
substantial discussion of matters not enumerated in Subsection 4 during the executive session on
August 20 and August 24, 2010. Given the undisputed facts, the discussions during these
sessions DOOIHOOXQGHU6XEVHFWLRQ I DV³SHUVRQQHOPDWWHUV´Therefore, this portion of the
application is denied.
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However, the Court finds that Prairie Mountain has met its burden, under the undisputed
facts, of establishing that the Council engaged in substantial discussions of matters not
enumerated under Subsection 4 during the August 26 and September 7, 2010 executive sessions.
These sessions, in part, apparently involved the adoption of positions regarding the nomination
of an Acting City Manager, the termination of consideration of one of the finalists, and the
decision to authorize or direct the City Manager to initiate this action. Accordingly, this portion
of the application is granted, and the City is ordered to produce to the Court within 10 days of
this order the tape recordings of these sessions.
VI.

ATTORNEY FEES AND COSTS
Prairie Mountain requests that the Court award its reasonable attorneys fees and costs,

pursuant to C.R.S. § 24-6-402(9), which UHTXLUHVDFRXUWLQ³DQ\DFWLRQLQZKLFKWKHFRXUWILQGV
DYLRODWLRQ´RIWKH&20/WRDZDUG to ³WKHFLWL]HQSUHYDLOLQJ´KLVRUKHU RU, perhaps, its) costs
and reasonable attorney fees. The Court reserves ruling on this issue until it determines,
following the in camera review ordered above, whether the City has violated the COML. At that
point, the Court will consider²and may seek additional briefing²regarding the determination
RIWKH³SUHYDLOLQJSDUW\´LQWKLVDFWLRQ However, the Court rules at this time that Prairie
0RXQWDLQ¶VDFWLRQZDVQRWIULYROous, vexatious, or groundless, and therefore that the Court may
not award attorney fees and costs to the City even if it ultimately finds it to be the prevailing
party.
VII.

CONCLUSION
Accordingly, the Court '(1,(63UDLULH0RXQWDLQ¶VDSSOLFDWLRQIRUDQin camera review

of the tape recordings of the August 20 and 24, 2011 executive sessions, GRANTS Prairie
0RXQWDLQ¶VDSSOLFDWLRQIRUDQin camera review of the tape recordings of the August 26 and
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September 7, 2011 executive sessions, and ORDERS the City to provide the Court with copies of
the tapes of the latter two sessions within 10 days of this Order.
In addition, the Court concludes and declares as follows:
1. 7KH³PDWWHU´DWLVVXH with respect to the relationship between the COML and the
Charter under the home-rule powers granted by the constitutions is the conduct of
Council meetings related to the appointment of a City Manager by the Council.
2. The conduct of Council meetings related to the appointment of a City Manager
by the Council´is a matter of mixed state and local concern.
3. To the extent that the COML and the Charter conflict with respect to the conduct
of Council meetings related to the appointment of a City Manager by the
Council, the COML controls.
4. Both Subsection 4(f) of the COML and Charter Section 4-4(c)(5) allow the
Council to convene executive sessions for the purpose of considering nonemployee applicants for the post of City Manager under their respective
³SHUVRQQHOPDWWHUV´H[FHSWLRQVWRWKHRSHQPHHWLQJUHTXLUHPHQWV
5. Based on the reasoning supporting the conclusions above, the COML rather than
the Charter controls the issue of the conduct of Council meetings regarding the
nomination of an Acting City Manager, the termination of consideration of one of
the finalists for City Manager, and the decision to initiate this action.
6. The phrase ³GHWHUPLQLQJSRVLWLRQVUHODWLYHWRPDWWHUVWKDWPD\EHVXEMHFWWR
QHJRWLDWLRQ´ in Subsection 4(e) means determining positions on the actual issues
that may be negotiated in impending negotiations with third parties, not on any
issues that may somehow be related to issues that may be negotiated. In
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particular, the Court concludes that application of Subsection 4(e) requires it to
distinguish between determinations of positions on the issues that may be subject
WRQHJRWLDWLRQEHWZHHQWKH&LW\DQGDQRWKHUSDUW\DQGWKH&LW\¶VXQLODWHUDO
decisions about the negotiations themselves, e.g., to begin or end negotiations
with a particular party. Although decisions in the latter class are related to
negotiations, they are not themselves subject to negotiation, and thus fall outside
of the exception.

Dated this 10th day of June, 2011.

BY THE COURT:

______________________________
Devin R. Odell
District Court Judge
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